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The Rent Act, 1957 


By the time this issue appears, it is likely that the much- 
discussed Rent Bill will have reached its appointed place on 
the Statute Book and our legislators will no doubt have 
heaved a sigh of relief and departed for the Whitsun Recess. 
If, as seemed likely when this was written, the Royal Assent 
was given on 6th June, the Act will come into force one 
month after that date, i.e., on 6th July. In the meantime 
there will be plenty of midnight-oil burning for advisers of 
landlords and tenants. We are happy to announce that we 
shall shortly begin publication of a series of six articles on 
the Act by Mr. R. E. Mecarry, Q.C. 


Solicitor to be B.B.C. Chairman 


THE announcement that Sir ARTHUR FFORDE is to become 
chairman of the Board of Governors of the B.B.C. on 
1st December will give as much pleasure to his brother solicitors 
as did his appointment in 1948 to be headmaster of Rugby, a 
position which he has filled with rare distinction and is now 
leaving because he feels his task there is done. If there is a 
general impression in the public mind that solicitors are on 
the whole a dull lot, with interests rarely ranging beyond the 
humdrum routine of their offices, men like Sir Arthur fforde 
are a living reminder that this need not be so. We wish him 
every success in this new field of activity. 


One Hundred Years Old 


Two years ago The Law Society congratulated Mr. JoHN 
STALLARD, of Colwall, Herefordshire, on being the oldest 
practising solicitor. On the 31st May, 1957, he was a hundred 
years old, and he is still practising in Worcester. We wish 
him great happiness on the attainment of his centenary. In 
a profession in which the expectation of life is reputed to be 
high, there are still achievements in the realm of longevity 
which can rouse the emulation of its members. 


The Law Society 


WE have just received the June issue of the Law Society’s 
Gazette, which contains the information that next year the 
subscriptions of London members of the Society will be raised 
to ten guineas and those of country members to seven guineas, 
with enlarged concessions in each case for newly admitted 
solicitors. There will be some who read this news with 
alarm, but we are not of this number. For ten years the 
Society has not only been increasingly active but also beset 








CONTENTS 


CURRENT TOPICS: 


The Rent Act, 1957—Solicitor to be B.B.C. Chairman—One 
Hundred Years Old — The Law Society—Mental Illness: 
Commission’s Report—The Performing Right Tribunal—Wife’s 
Bankruptcy Notice against Husband—Psychiatry and Injury to 
Health—Cheque Law Amendment 


THE BASIS OF ASSESSMENT FOR RATING 
FOREIGN BODIES IN FOOD 


TAXATION : 
Gifts and Voluntary Payments 


COMMON LAW COMMENTARY : 
Construction in the Light of Circumstances .. 


A CONVEYANCER'’S DIARY: 
Mortgagee’s Right to Possession 


LANDLORD AND TENANT NOTEBOOK : 
Contemplation of Grazing Purposes 


HERE AND THERE 
CORRESPONDENCE 
REVIEWS 


NOTES OF CASES: 
Derbyshire Miners’ Welfare Committee v. Skegness Urban 
District Council 
(Rating: Relief: “ Advancement of Social ——" ad 
Coalminers’ Holiday Centre) aa ‘ 
Richards v. Highway Ironfounders (West Bromwich), Ltd. 
(Factory: Elimination of Dust: “ All Practicable 
Measures” 
St. Pancras Borough Council v. Uinteasesty of London 
(Rating: Notices atacand Allowances: Whether 
Premature) ae Sa 3's 
Sharman (R. W.), Ltd., In re 
(Company : —e. — Judgment Creditor’s 
Petition: Costs) ‘ i és = Sa 
Treasury v. Harris 
(Fine Payable out of Deceased’s Estate) .. 
Triefus & Co., Ltd. v. Post Office 
(Post Office: No Action in Contract os Loss = 
Overseas Postal Packet) 
Wagg v. Law Society 


(Legal Aid: Costs: Contract to Exchange Houses: 
Specific Performance: Charge a Law aiid on 
House Received by Plaintiff) ; 


IN WESTMINSTER AND WHITEHALL .. 

























452 [Vol. 101] 


by rising costs like the rest of us, and we have no doubt 
that some increase is long overdue. Although it may not be 
strictly necessary to have such a big jump now, we agree that 
it is better to do so in order to build reserves and to avoid 
“a series of aggravating and niggling surcharges.’’ Every 
solicitor should read in detail the Finance Committee’s report 
to the Council, and we propose to comment on it next week. 
Incidentally, we welcome the innovation of associate member- 
ship for articled clerks which came into force on Ist June: 
this should benefit both the Society as a whole and the articled 
clerks themselves, although the hours during which the 
children are allowed to venture into their elders’ preserves 
appear to be rather cautiously limited. 


Mental Illness : Commission’s Report 


THE report of the Royal Commission on the Law Relating 
to Mental Illness and Mental Deficiency, 1954-1957 (Cmnd. 169, 
H.M. Stationery Office, 10s. 6d.), published on 29th May, 
recommends changes in the law in order to place mental 
patients on the same footing, as far as possible, as patients 
with other forms of illness or disability and to bring administra- 
tive methods up to date. It is proposed to repeal the Mental 
Treatment Acts and the Mental Deficiency Acts, and to pass 
a new Act strictly circumscribing the cases when compulsory 
powers might be used. It is also proposed to abolish the 
Board of Control, which is considered unnecessary now that 
the Ministry of Health has general control over hospitals. 
It is proposed to abolish the terms “ certification ’”’ and 
“mental defectiveness,” and to introduce three categories, 
mentally ill, psychopathic and severely sub-normal. These, 
subject to safeguards and with the exception of psychopathic 
patients under the age of twenty-one, should be subject to 
compulsory procedure if persuasion fails. Psychopathic 
patients over the age of twenty-one should be subject to 
compulsory procedure for a period of not more than twenty- 
eight days for observation or after conviction if ordinary 
penal measures are insufficient. There should be two medical 
recommendations when compulsory powers are used, one by 
a doctor who knows the patient and the other by a doctor 
experienced in mental disorders. Appeals should lie to 
Regional Mental Health Review Tribunals with medical and 
non-medical members appointed by the Lord Chancellor in 
consultation with the Minister of Health, with a right of 
appeal on law to the High Court and with power to discharge 
patients on specific occasions. 


The Performing Right Tribunal 


WE noted at pp. 415 and 417, ante, the constitution and 
functions of the Performing Right Tribunal set up under 
the Copyright Act, 1956. Its rules of procedure have now 
been laid down by the Performing Right Tribunal Rules, 
1957 (S.I. 1957 No. 924), which came into force on Ist June, 
and we observe among other things that parties may appear 
before the tribunal either in person or by counsel or solicitor, 
or by any other person allowed by the tribunal to appear on 
their behalf. Like the Lands Tribunal, the Performing Right 
Tribunal will give its decisions in writing, so that a body of 
“case law ’”’ is likely to evolve. 


Wife’s Bankruptcy Notice against Husband 


Is a husband’s claim to furniture, jewellery and other 
chattels of the matrimonial home under s. 17 of the Married 
Women’s Property Act, 1882, a “cross demand” within 
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s. 1 (1) (g) of the Bankruptcy Act, 1914, to enable him to 
have a bankruptcy notice issued by his wife set aside? In 
Re a Debtor (The Times, 30th May) Lord Justice SELLERS 
and Mr. Justice RoxBuRGH held that it was a cross demand. 
Lord Justice JENKINS dissented, on the ground that in 
proceedings under the 1882 Act the court held a wide discretion 
to do what was fair and equitable having regard to the history 
and use of the chattels, the matrimonial life of the parties 
and all the surrounding circumstances. There was no money 
claim in respect of the chattels, his lordship said, and as the 
wife was put on an undertaking not to permit any disposition 
of them pending the court’s decision, she was more in the 
position of a stakeholder. Lord Justice Sellers said that 
if either spouse established clear ownership of any property 
in dispute the court would adjudicate in favour of that spouse. 
Mr. Justice Roxburgh added that the court had to be satisfied 
not only of the bona fides of the cross demand, but also that 
the husband had a reasonable chance of success. 


Psychiatry and Injury to Health 


Mr. JUSTICE WALLINGTON was in debatable territory when 
he said, in giving judgment dismissing a divorce petition 
based on cruelty, that a qualified psychiatrist had no right to 
ask his patient questions for the purpose of giving evidence, 
The doctor had said: ‘‘I questioned him carefully about 
his mental health, and concluded that he had been suffering 
from a chronic anxiety state for a number of years.” “‘ That,” 
Mr. Justice Wallington said, “is something the doctor had 
no right to do for the purpose of giving evidence. The 
effect is that the doctor undertook the task of judging the 
facts instead of being prepared to give evidence of the facts 
he found, so that the court might come to a just conclusion ; 
he has made himself an examining magistrate, deciding what 
questions to put, what answers to receive, and to judge also 
of the credibility of the husband. All these are matters 
exclusively for the court and that type of evidence ought 
never to be obtained for the purpose of litigation of this kind. 
Nobody but a psychiatrist would dare to enter upon such an 
activity. It is flouting the court.” It is not easy to under- 
stand how a doctor is expected to arrive at an opinion of 
his patient’s mental health unless he asks questions. Psychia- 
trists are not the only experts who have to do this, and the 
question for the court is always what their evidence is worth. 
It would be wrong’ to attach less weight to the evidence of 
a psychiatrist than to that of other kinds of experts merely 
because he necessarily derives his facts mainly from answers 
to selected questions. 


Cheque Law Amendment 


WE are pleased to acknowledge receipt of a print of three 
lectures by Mr. MAuRICE MEGRAH to the Institute of Bankers 
(“ Spring Lectures, 1957. The Cheque in Law and Practice. 
An Appraisal of the Bills of Exchange Act, 1882.” The 
Institute of Bankers, price 2s. 6d.). The lecturer began by 
justifying a general stocktaking of the whole Act on the ground 
that an amending Bill was recently before the House of 
Commons. The survey covered the subjects of the cheque 
as a negotiable instrument, the banker as a collecting 
agent, with special reference to his position under s. 82, 
the position of the collecting banker as holder for value, 
and the position of the paying banker. The lecturer at the 
end of his admirably lucid exposition, arrived at the conclusion 
that the Act was in need of amendment in one serious respect 
only, i.e., in regard to the elimination of endorsement. 
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‘THE BASIS OF ASSESSMENT FOR RATING 


THERE have been so many changes recently in the principles 
on which various types of hereditaments are to be assessed 
for the purposes of rating that a comparatively simple 
summary of the provisions, according to the various types of 
hereditaments, may prove to be of value :— 


(a) Dwelling-houses (i.e., hereditaments used ‘‘ wholly for 
the purposes of a private dwelling or private dwellings ’’), 
private garages and private storage premises, are to be 
assessed by reference to the rent the “ hypothetical tenant ”’ 
might have been expected to pay for the house (whether or 
not it was then in existence!) on 30th June, 1939, tenant 
paying rates and taxes and landlord being responsible for 
repairs and insurance (Valuation for Rating Act, 1953, s. 1). 

(b) Shops and offices and other ‘“ non-industrial buildings ”’ 
are to be assessed by reference to the rent the “ hypothetical 
tenant” might have been expected to pay (on the above 
terms) as at the date of coming into effect of the valuation 
list, Jess a deduction of one-fifth thereof during the currency 
of the present valuation lists! (Rating and Valuation Act, 
1925, s. 22 (as amended), and Rating and Valuation Act, 
1957,s.1). The class of hereditaments to which this deduction 
applies is ascertained as including all hereditaments— 


(i) other than dwelling-houses, private garages and 
private storage premises ; 

(ii) whose net annual value is ascertained by reference 
to its gross value ; i.e., there must be a gross value for the 
hereditament. As a consequence of amendments to s. 22 
of the Rating and Valuation Act, 1925, made by s. 5 of 
the Rating and Valuation (Miscellaneous Provisions) Act, 
1955, a gross value must be ascertained only in respect of 
“houses or other non-industrial buildings, with or without 
any garden, yard, court, forecourt, outhouse or other 
appurtenances belonging thereto, but without other land ”’ ; 
and 

(iii) where (apart from this special deduction) the 
rateable value equals the net annual value. As a general 
rule, rateable value always equals net annual value, but 
deductions are allowable from the net annual value in a 
few cases listed in Pt. II of Sched. II to the 1925 Act 
(tithes, land used as a railway or a canal and land covered 
with water). These hereditaments therefore are not entitled 
to the 1957 Act one-fifth allowance ; nor are other heredita- 
ments which are entitled to be rated on exceptional 
principles. 

(c) ‘‘ Mixed” premises, i.e., hereditaments which are 
partly premises used wholly for the purposes of a private 
dwelling or private dwellings and partly premises not so used. 
These hereditaments were entitled to reductions in the gross 
value, proportionate to the portion of the respective heredita- 
ment used for the purpose of a private dwelling or dwellings, 
under s. 4 of the Valuation for Rating Act, 1953; under 
the 1957 Act the deduction from the net annual value is to 
be one-seventh thereof (and not one-fifth, as in the case of 
non-industrial buildings). 

(d) Agricultural dwelling-houses ; here the general principles 
of the Valuation for Rating Act, 1953 (para. (a), above), 
apply, but the “hypothetical tenant” is to be treated as 
having agreed to a provision precluding the hereditament 
from being occupied otherwise than in connection with 


(1) The current lists came into force on Ist April, 1956, and will 
remain in force for five years: Local Government Act, 1948, s. 34 
(as amended). 





agricultural land and from being used otherwise than as the 
dwelling of a person engaged on agriculture. The gross 
value will therefore be reduced by an amount equivalent to 
the depreciation in value caused by such a provision. 

(e) Industrial and freight-transport hereditaments are valued 
in accordance with the general principles, but the rateable 
value (on which the rates are assessed) is “‘ de-rated,”’ and 
is one-quarter of the net annual value (Local Government 
Act, 1929, s. 68). Her Majesty’s Government have announced 
that they propose to reduce this concession from one-quarter 
to one-half; no Bill has, however, as yet been introduced 
effecting this, and the change cannot now become operative 
before the commencement of the next local authority financial 
year, on Ist April, 1958. 

(f) Gas board hereditaments are to be assessed by reference 
to the amount of gas supplied and consumed in a particular 
rating area, to be calculated in accordance with s. 6 and 
Sched. III to the Rating and Valuation (Miscellaneous 
Provisions) Act, 1955, as amended by s. 3 of the Rating and 
Valuation Act, 1957. 

(g) Exemptions from rates include— 

(i) Crown properties ; 

(ii) hereditaments occupied by electricity boards in respect 
of which a payment is made in lieu (Local Government Act, 
1948, s. 85, and Rating and Valuation Act, 1957, s. 2) ; 

(iii) sewers and “ main rivers” (Rating and Valuation 
(Miscellaneous Provisions) Act, 1955, s. 9) ; 

(iv) structures for the housing of certain invalid chairs, 
etc. (ibid.). 

In these cases the exemption takes the form of the heredita- 
ment entitled to relief not appearing in the valuation list at 
all; the same applies to agricultural hereditaments (other 
than dwelling-houses), which are deemed to have no rateable 
value (Local Government Act, 1929, s. 67). 

(h) Partial exemptions are granted for a period of at least 
five years? from Ist April, 1955, in respect of certain charitable 
hereditaments and hereditaments occupied for the purposes 
of “social welfare’ or as a playing field, etc. (Rating and 
Valuation (Miscellaneous Provisions) Act, 1955, s. 8). This 
section has already resulted in a nunfber of High Court 
decisions, and has been fully considered in previous articles 
in this journal (see 99 Sor. J. 849 and 100 Sox. J. 886). 
The partial exemption here does not affect the value of the 
hereditament to be inserted in the valuation list, but. operates 
by way of imposing a “stopper” on the amount of rates 
actually recoverable in respect of any hereditament entitled 
to the benefit of the section. By an amendment to s. 144 
of the Local Government Act, 1948, the 1957 Act provides 
that local authorities who lose rates by the operation of s. 8 
shall be compensated through the Exchequer equalisation 
grants. 

In the case of those hereditaments in respect of which a 
gross value must be shown in the valuation list (dwelling- 
houses and non-industrial buildings), the net annual value 
is arrived at by making the statutory deductions from the 
gross value listed in Pt. I of Sched. II to the Rating and 
Valuation Act, 1925, as amended by s. 5 (4) and Sched. II 
to the Rating and Valuation (Miscellaneous Provisions) Act, 
1955. The net annual value is the same thing as the rateable 
value except— 


“e 


(2) The period may be indefinite if the rating authority do not 
serve a notice under s. 8 (3). 
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(i) in case (b) “ shops and offices,” above, and 
(ii) in the cases listed in Pt. II of Sched. II to the 1925 

Act (referred to in para. (6), above). 

Subject to the reduction in industrial de-rating, the values 
shown in the current valuation lists will presumably remain 
until the new lists come into force on Ist April, 1961 (unless 
some further legislation provides for a postponement, as 


FOREIGN BODIES 


Foop sold to the public sometimes contains foreign objects 
whose presence frequently results in the prosecution of the 
shopkeeper or manufacturer concerned by the local authority. 
Practitioners consulted on this question may find a brief 
outline of the law on the subject helpful in advising clients. 

The prosecution will be under either s. 2 or s. 8 of the 
Food and Drugs Act, 1955. Section 8 of that Act makes 
any person who— 


(a) sells, or offers or exposes for sale, or has in his 
possession for the purpose of sale or of preparation for 
sale, or 

(b) deposits with, or consigns to, any person for the 
purpose of sale or of preparation for sale, 


any food intended for, but unfit for, human consumption 
guilty of an offence. 

Whether the presence of some foreign object in food makes 
it unfit for human consumption is a question of fact. If the 
foreign object is toxic it will have this effect, e.g., a dirty 
bandage in a loaf of bread (Chibnall’s Bakeries v. E. J. Cope 
Brown (1956), unreported), as did, presumably, the decom- 
posing snail in the bottle of ginger beer in Donoghue v. 
Stevenson. If the foreign matter is not toxic it may, neverthe- 
less, be so inextricably mixed with the food that it makes it 
unfit for human consumption, e.g., broken glass in a cake. 
The mere presence of a foreign object does not, however, make 
food unfit for the purpose of s. 8 even if that object is itself 
unfit for eating. Consequently, where a chocolate bun 
contained a nail (J. Miller, Lid. v. Battersea Borough Council 
[1956] 1 O.B. 43) and a loaf of bread a piece of string (Turner & 
Son, Ltd. v. Owen [1956] 1 O.B. 48), it was held that prosecu- 
tions under s. 8 could not succeed. It is a defence to 
proceedings under this section of the Act that— 


(a) when the defendant parted with the food he gave 
notice that it was unfit for human consumption, or 
(6) when it left his hands it was fit for human 
consumption, or 
(c) he did not know and could not with reasonable 
diligence have ascertained that it was unfit for human 
consumption. 
Those who sell buns containing nails ought not, however, 
to imagine that they can do so provided that the nails are 
clean. Section 2 of the Food and Drugs Act makes it an 
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some valuation officers think will prove necessary). All 
assessments will then be subject to revision—mostly, no 
doubt, upwards—and the special privileges given to cases 
(a) and (b) above by the 1953 and 1957 Acts respectively 
will by then have expired—subject again to any fresh legisla- 
tion. Valuations of most dwelling-houses will thus be again 
increased, to reflect rents as at 1961 instead of 1939. 


J. F. GARNER. 


IN FOOD 


offence for a person to sell to the prejudice of the purchaser 
any food or drug which is not of the nature, or not of the 
substance, or not of the quality, of the food or drug demanded 
by the purchaser, and the presence of a foreign object may be 
an offence under this section. The case of Edwards v. 
Lleathdy Meirion, Ltd. (1957), unreported, however, illustrates 
that this is not necessarily so. A sterile milk bottle cap was 
found in a bottle of milk and the seller was prosecuted for 
selling food not of the substance demanded. The justices 
held as a fact that the substance of the milk remained 
unchanged and on appeal the Divisional Court held that this 
finding ought not to be interfered with. The facts here were 
special, since anyone who buys a bottle of milk knows that 
the contents have come into contact with the cap on the 
bottle. Consequently, the milk remained unaffected and the 
ordinary person would have had no hesitation in drinking it. 


_ Section 2 specifies three different offences (selling food not 
of the nature or not of the substance or not of the quality 
demanded) and an information alleging all three is bad. 
In cases of doubt, therefore, the prosecution ought to lay 
separate informations. Where food contains extraneous 
matter the choice will usually be between substance and 
quality, and it may be that in some cases the same facts 
will support a prosecution on either ground. It is probably 
more usual to proceed on the former ground, and certainly 
a cake containing a nail is not of the ‘‘ substance ” demanded. 
“Quality ” has been defined to mean commercial quality 
and not “‘ description” or “ kind.” In Newton v. West Vale 
Creamery Co., Ltd. (1956), 120 J.P. 318, a dead house fly was 
found in a bottle of milk and the justices dismissed an 
information that the milk was not of the quality demanded 
on the ground that milk had been demanded and milk supplied. 
On appeal the Divisional Court directed that the case should 
go back to the justices with an intimation that the offence 
was proved. 


Carelessly prepared food is less likely to be accepted by 
the public to-day than previously and in the future even 
higher standards of hygiene will be insisted upon. In spite 
of the increasing mechanisation and greater care in the 
preparation of food there always seems to be the opportunity 
for some impurity to be mixed with it, and the practitioner 
will continue to be called upon to advise those faced with 
prosecution. A. J.N. 





PREVENTION OF FRAUD (INVESTMENTS) ACT, 1939 


The 1957 edition of the annual publication ‘‘ Prevention of 
Fraud (Investments) ”’, giving particulars of persons and firms 
authorised to carry on the business of dealing in securities, has 
now been issued by the Board of Trade, published by H.M. 
Stationery Office, Kingsway, London, W.C.2, price 2s. 6d. net, 


by post 2s. 8d. The publication gives the names and addresses 
of holders of Principals’ Licences, members of recognised Stock 
Exchanges and of recognised Associations of Dealers in Securities, 
and Exempted Dealers. It also gives particulars of Authorised 
Unit Trust Schemes. 
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GIFTS AND 


THERE is a traditional saying that one should not look a gift 
horse in the mouth. Be that as it may, it is no more than horse 
sense to dispose a gift, if possible, in such a way, or in such 
terms, as not to attract tax in the hands of the recipient ; 
but this is an angle which sometimes receives less attention 
from both donor and donee at the relevant time than it is 
subsequently found to deserve. 

The distinction for tax purposes between gifts and voluntary 
payments on the one hand, and salaries and other profits of an 
office or employment on the other, is sometimes so slender that, 
as was once said from the Bench in a slightly different context, 
it appears to depend almost on the spin of a coin or the throw 
of a die—which serves to emphasise the need of care in the 
drafting of minutes, letters, agreements and other documents 
relating to the circumstances motivating the gift. 

Generally speaking, voluntary payments and presents are 
not as such liable to tax unless they are made by an employer 
or other interested person in such circumstances as to be 
referable to the employment of the recipient so that they are 
received by him by virtue of his office; in which event, of 
course, they are liable to tax. The distinction itself derives 
little or no assistance from statute law, but is dependent on 
case law, and the ultimate test depends on the circumstances 
of the particular case. 

The tests 


The description accorded to a payment by the parties, or 
either of them, is immaterial, since it is the nature of the 
payment that matters. Thus, in Radcliffe v. Holt (1927), 
11 Tax Cas. 621, where shareholders had voted a “ gift ’’ of 
£2,000, free of tax, to be given to the directors, and the 
taxpayer nad received £1,000 as his share, and: in Shipway v. 
Skidmore (1932), 16 Tax Cas. 748, where the secretary and 
manager of a company was paid {£2,000 as a “ gratuity ”’ for 
services rendered prior to the liquidation, both payments were 
held to be taxable. On the other hand, in matters affecting 
income tax form rather than substance may prevail (Inland 
Revenue Commissioners v. Ramsay (1935), 20 Tax Cas. 79) ; 
and form may be very important since evidence of statements 
of the parties or their solicitors which tend to contradict the 
terms of a document are inadmissible except in cases of 
equivocation. 

The real test is whether a payment is personal to the 
recipient ; that is, whether it is a testimonial to his personal 
qualities and not a remuneration for his services. This, of 
course, is not to say that a non-taxable gift cannot be made to 
a person in the employment of the donor, but certainly the 
door is opened somewhat wider to argument if it is made after 
the termination of the employment, or by some person other 
than the employer. Thus, a gift to a former unpaid officer of a 
company by the shareholders, after the company had been 
wound up, out of the surplus assets to which they were 
entitled, was held not to be an emolument of office (Cowan v. 
Seymour [1920] 1 K.B. 500). 

Another important consideration is whether payments 
which the recipient claims to be non-taxable are isolated or 
periodic in character, for, in general, periodic payments are 
assessable, whilst isolated ones are not. By this rule, Easter 
offerings given annually to an incumbent to augment his 
stipend, and presents by owners of racehorses to a winning 
jockey accustomed to receiving such presents (though made 
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Taxation 


VOLUNTARY PAYMENTS 


after the termination of the jockey’s employment by the donor) 
are subject to tax (Cooper v. Blakiston (1908), 5 Tax Cas. 347 ; 
Wing v. O’Connell [1927] Ir.R. 84). But in Seymour v. Reed 
[1927] A.C. 554 the proceeds of a benefit match granted to a 
county cricketer towards the close of his career and in order to 
provide for his retirement were held to be a personal gift and 
not taxable (in contrast with Moorhouse v. Dooland {1955} 
1 All E.R. 93, where the collections in the case of a successful 
cricketer were periodic). 

Lastly, it is not essential for a gift to be taxable that it 
should be in cash. Money’s worth is sufficient. So, in Salmon 
v. Weight (1935), 51 T.L.R. 333 (H.L.), where a director of a 
company exercised a right conferred upon him to apply for 
shares in the company at a price below the market price, 
he was assessed to tax in respect of the difference between the 
price paid for the shares and the market price. 


The element of consideration 


Many of the above rules were considered in Bridges v. Hewitt ; 
Bridges v. Bearsley [1957] 1 W.L.R. 59; ante, p.63. In that 
case the business of a toy manufacturing company had been 
built up largely as a result of the efforts of the secretary and the 
managing director, who were also directors, whereas the 
majority of the company’s shares were held by F.H., who died 
in 1936. The two directors had understood that F.H. would 
leave each of them a number of shares in the company by his 
will ; F.H., however, did not do so but left his shares to his 
wife for life and thereafter to his two sons. The sons felt that 
their father had been remiss and they acknowledged a moral 
duty to transfer a number of shares to the directors. No 
consideration for the transfers was mentioned by them at the 
time of the discussion. The transfers were intended to take 
effect after the death of the widow of F.H., but the shares 
were, in fact, for special reasons, transferred to the directors in 
1953 out of the sons’ own holdings of shares. The deeds of 
transfer, however, were executed in 1945, and after reciting 
(inter alia) that the donor in each case desired to mark his 
appreciation of the past services of the donees, stated that the 
transfer was “ in consideration of the covenantee (the director) 
continuing his present engagement’”’ with the company 
“until the expiry of four years from the date hereof.” 

Danckwerts, J., held that the transfer of the shares would, 
apart from the terms of the deeds, have been an act of bounty ; 
but the deeds by introducing the element of consideration had 
altered the nature of the transaction, and the acquisition of 
the shares was therefore linked with the services of the 
directors as officers of the company and taxable for the year 
1953-54 as a profit of their office. He rejected contentions put 
forward on behalf of the taxpayers (i) that the value of the 
shares received should be spread over the four years for which 
the donees promised to serve the company, and (ii) that the 
taxable receipts arose on the execution of the binding agree- 
ment to transfer the shares in 1945, so that the receipts would 
have been out of time for assessment. 


Nature of gift prevailing over form 


The case, however, went to appeal and the Court of Appeal 
allowed the appeals by a majority decision ({1957] 1 W.L.R. 
674; ante, p. 391). Jenkins, L.J., in a dissenting judgment, 
said that if the appellants had been content to rely on the 
sons’ oral promise to transfer the shares on the death of 
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Mrs. F.H. it would have been strong support for the contention 
that the shares were a gift to make up for F.H.’s testamentary 
shortcomings. The deeds of covenant, however, were fatal to 
the appellants’ case, as under the terms of the deeds the 
transfers were made, not as presents, but in the appellants’ 
capacities as managing director and secretary. Morris, L.J., 
said it was plain the shares would never have been transferred 
but for the fact that the appellants had given years of valuable 
service. The shares were not received as profits by directors 
or as remuneration for services rendered as directors, but 
“represented an expression of gratitude or a testimonial for 
what appellants had done before becoming directors.” 
Sellers, L.J., agreed and said the transfers indicated ‘‘ bounty 
and generosity’ rather than remuneration for services 
rendered. 

Although, therefore, by the majority decision, the transfers 
of shares were held to be gifts despite the consideration 
imported into the deeds of transfer (so that the nature of the 
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gifts prevailed over the form of the deeds), and notwithstanding 
that F.H. had, it seemed, in his lifetime transferred several 
batches of shares to the directors (so that an element of 
periodicity was involved), the importance of safeguarding the 
tax position in the drafting of any deed or document relating 
to gifts remains unchallenged. And this applies also, with some 
emphasis at the present time, to minutes and resolutions of 
companies absorbed as a result of take-over bids, where the 
retiring directors desire to mark their appreciation of the 
services of particular employees by lump-sum payments. In 
the experience of the writer this aspect does not always receive 
the consideration it merits at the appropriate time, resulting in 
appeals to commissioners and litigation that could possibly 
have been avoided. 

The moral seems to be never to commit the reasons for a gift 
to employees to paper until its possible liability to tax in the 
hands of the recipient has been carefully considered and the 
best way of making it discovered. K.B.E. 


CONSTRUCTION IN THE LIGHT OF CIRCUMSTANCES 


ALTHOUGH the primary rule of construction of a document 
is that one must give effect to the ordinary grammatical 
meaning of the words used, there are cases where that rule 
is ousted. For example, if the result produces an absurdity, 
or meaning inconsistent with the rest of the document, then 
the court may adopt some other means of arriving at a proper 
construction. 

It is important to observe that the cases where the primary 
rule will not be followed tend to be few. One example of 
a departure from the rule is the recent case of Neuchatel 
Asphalte Co., Lid. v. Barnett [1957] 1 W.L.R. 356; ante, 
p. 170, and a study of it shows that it is an exceptional case, 
and only because of its exceptional character do we find 
the court not giving literal effect to the words used. Having 
ordered certain work to be done to the drive of his premises 
at a cost of £250, the defendant at first objected to a proposed 
extra charge of £9 for the erection of a retaining wall, and he 
also complained of a slight settlement and of broken kerb- 
stones. He paid £125 on account and stated that he could 
not pay the balance until the allowances to which he said he 
was entitled were made. But these “ allowances” were 
not likely to exceed £5 or so, and eventually the allowance 
offered was £4 10s. 

When the plaintiff company sent him a bill for the out- 
standing balance of {134 (i.e., before any allowances had been 
fixed), the defendant sent it back. The defendant had been 
dealing with the Birmingham office, but the bill for £134 
was sent out by the London office. The defendant, in 
returning the bill, told the London office to refer to the 
Birmingham office on the question of the allowances. Not 
getting a quick reply, the defendant wrote a second letter 
to the London office, enclosing a cheque for £75 ‘‘ in respect 
of this work.” Although in his letter he merely said “ in 
respect of this work,’’ on the back of the cheque, forming 
part of the indorsement, he had typed the words “ In full 
and final settlement of account. Signed... Dated...” 

We do not know the circumstances in which this cheque 
was handled by the London office. The secretary, who 
stamped the plaintiff company’s name on the back of the 





cheque and signed his own name underneath, did not give 
evidence. Consequently, there was no evidence to show 
(a) whether he knew what the words were that were typed 
on the back of the cheque ; (6) whether he knew that the cheque 
was for £59 less than his company had originally claimed ; 
(c) whether he knew the progress of the dispute as to what 
allowance, if any, should be made as a result of the defendant’s 
complaints. 

Naturally it was argued that because of the absence of 
any such evidence the indorsement should be given its 
ordinary and plain meaning so as to free the defendant from 
any liability in respect of the balance claimed by the plaintiff. 


Reasons for rejecting plain meaning 


Both the county court judge who tried the case, and the 
Court of Appeal, on the appeal from the county court, 
rejected that argument. The reasons are expressed in 
simplest form by Morris, L.J.: reasons, that is, why the 
county court judge, was entitled to find that the company 
never intended to accept the sum of £75 in full satisfaction 
of their claim. Pointing out that in Day v. McLea (1889), 
22 Q.B.D. 610, Bowen, L.J., said that the question whether 
there is an accord and satisfaction must be one of fact ; 
that there must be either two minds agreeing, or one of the 
two persons acting in such a way as to induce the other to 
think that the money is taken in satisfaction of the claim 
and to cause him to act on that view, his lordship seized on 
three facts to justify the conclusion that in this case there 
was no accord and satisfaction. First, the letter sending 
the cheque for {75 said nothing about its being in full and 
final settlement ; there was nothing at all about the words 
on the cheque: on the contrary the words used indicated 
that no agreement had been reached up to that point. The 
defendant ought to have made some reference in his letter to 
show that the cheque was sent on the basis that the plaintiffs 
abandoned £59 of their claim. 

Secondly, the judge was satisfied that in reducing this 
account by £59 the defendant was reducing it far below any 
allowance that he was likely to obtain. 
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Thirdly, the sequence of the letters provided additional 
evidence that no accord and satisfaction had been arrived at. 
When the defendant sent the account received from London 
back to London with a request that they refer the matter 
to Birmingham, he did not await the outcome. The outcome 
was that the Birmingham office, having considered the matter, 
offered to allow £4 10s., but this offer arrived after the 
secretary in London had signed the cheque and paid it in. 


Inconsistency with main object 


Denning, L.J., puts his judgment on a rather different 
footing. His lordship relies on a rule of some interest of 
which not a great deal has been heard. His lordship said :— 


“It is a well-settled rule of construction that if one 
party puts forward a printed form of words for signature 
by the other, and it is afterwards:*found that those words 
are inconsistent with the main object and intention of the 
transaction as disclosed by the terms specially agreed, 
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the court will limit or reject the printed words so as to 
insure that the main object of the transaction is achieved.” 


No authority was cited for this rule, but possibly the sort 
of case his lordship had in mind was Harling v. Eddy [1951] 
2 K.B. 739. His lordship mentions an agency case unspecified 
except that the point seems to have been similar to that in 
Graham & Scott v. Oxlade [1950] 2 K.B. 257, but the principle 
has been more fully explored in the shipping cases wherein 
printed forms of contract are often used. The House of 
Lords touched on these cases last year in G. H. Renton & Co., 
Ltd. v. Palmyra Trading Corporation of Panama [1956] 
2 W.L.R. 232; 100 Sor. J. 53. The best exposition is 
probably that in Glynn v. Margetson & Co. [1893] A.C. 351. 

Among other things, his lordship said, ““ We do not allow 
printed forms to be made a trap for the unwary.” That 
suggests a very broad principle which seems a just one but 
which probably would be found to have its limitations. 
One can think of many instances, particularly in the so-called 
“ticket cases,’’ where it has not yet made its weight felt. 

L. W. M. 


A Conveyancer’s Diary 


MORTGAGEF’S RIGHT TO POSSESSION 


A MORTGAGE deed under the old law has been described as a 
mixture of suppressio veri and suggestio falsi, and the purely 
conveyancing reforms of the last seventy-five years or so 
made by statute in this branch of the law have not done much 
to remove the disparity between the rights which the average 
owner of mortgaged property thinks he has and those which 
the law in fact accords him. Hence the confusion to be 
found, as Harman, J., observed in Four-Maids, Ltd. v. Dudley 
Marshall (Properties), Ltd. [1957] 2 W.L.R. 931, and p. 408, 
ante, even in the minds of lawyers on what is one of the 
fundamentals of the mortgagor-mortgagee relationship, the 
right to possession of the premises. 


A common misapprehension 


Because in practice a mortgagee has frequently no desire 
to obtain possession of the premises and the mortgagor is 
consequently allowed to retain it, a superstition has grown 
up that the mortgagor has a legal right to retain possession. 
But it is quite clear, and has been quite clear since at least 
1841 (see Doe d. Roylance v. Lightfoot, 8 M. & W. 553), that 
in the absence of some contractual provision to the contrary 
in the mortgage deed a legal mortgagee has, by virtue of the 
legal estate vested in him, a right to enter upon the mortgaged 
premises immediately after the execution of the mortgage. 

Harman, J., made this point in his usually forceful and 
picturesque style in his judgment in the Four-Maids case. 
He referred to some observations which he had made in 
Alliance Perpetual Building Society v. Belrum Investments, 
Ltd. [1957] 1 W.L.R. 720, and p. 406, ante, a case which had 
come before him on an application to commit the editor of a 
newspaper for comments on a mortgagee’s action for posses- 
sion. He said: ‘‘ The comments and, indeed, the arguments 
of counsel for the newspaper ’’ (in fairness to whom it may 
be said that they were better known as common lawyers 
than as practitioners in real property law) ‘‘ showed an entire 
misapprehension of what an originating summons for posses- 
sion is about. They all assumed that it involved some kind 


of default on the part of the mortgagor, but I said there, and 
in the absence of some specific contract has nothing to do 
with default on the part of the mortgagor. The mortgagee 
may go into possession before the ink is dry on the mortgage 
unless there is something in the contract express or by 
necessary implication whereby he has contracted himself out 
of that right. He has the right because he has a legal term 
of years in the property or its statutory equivalent. If there 
is an attornment clause, he must give notice. If there is a 
provision that, so long as certain payments are made, he will 
not go into possession, then he has contracted himself out 
of his rights. Apart from that, possession is a matter of 
course.” 

Two comments on this passage before’we pass on to the 
reasons which the learned judge gave for the existence of 
this misapprehension. The reference to a statutory equivalent 
to a term of years is a reference to s. 87 of the Law of Property 
Act, 1925, whereby where a legal mortgage of land is created 
by a charge by way of legal mortgage the mortgagee has the 
same protection, powers and remedies as a mortgagee by 
demise (see Grand Junction Co., Lid. v. Bates [1954] 2 Q.B. 
160). A chargee by way of legal mortgage has the equivalent 
of a term vested in him to support his claim to possession if 
he wishes to assert it. And although in most cases a 
mortgagee’s claim to possession is likely to be asserted in the 
courts, if he can obtain possession peaceably without recourse 
to the courts, on the lines associated in the memory of most 
lawyers with Hemmings v. Stoke Poges Golf Club [1920) 1 K.B. 
720, his title to remain in possession could not be impugned 
by the mortgagor. 


Procedural changes causing misunderstanding 
The confusion, the learned judge went on, was a natural 
one stemming from an alteration of the rules in 1936. Up 
to that time one could only ask for possession of mortgaged 
premises in the Chancery Division as part of the relief claimed 
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in proceedings for foreclosure or one of the other remedies 
of a mortgagee. As part of a reform which simultaneously 
made it impossible to sign judgment for possession of mort- 
gaged premises in the Queen’s Bench Division on default of 
appearance or delivery of defence, Ord. 55, r. 5a, of the Rules 
of the Supreme Court was extended to make it possible to 
ask for an order for possession alone in a mortgagee’s action 
in the Chancery Division. The reform was a purely pro- 
cedural one, but nevertheless important, for an application 
under Ord. 55, r. 54, has to be supported by evidence, whereas 
judgment in default proceedings in the Queen’s Bench Division 
can be signed without evidence. But the only evidence which 
a mortgagee who claims possession only under this rule need 
file is evidence that he is the mortgagee and that he has 
a legal estate in the premises vested in him as such (and, of 
course, that there is no contractual impediment in the way 
of his obtaining possession, a point usually proved by 
production of the instrument of mortgage). 

The misapprehension about the nature of the evidence 
required to support such an application is the result even 
more of a practice direction which was made by the judges 
of the Chancery Division in 1936 than of the changes in the 
rules themselves to which reference has already been made. 
This direction provides, among other things, that when 
possession is sought and the defendant is in arrear with any 
instalments due under the mortgage, and the master is of 
opinion that the defendant ought to be given an opportunity 
to pay off the arrears, the master may adjourn the summons 
on such terms as he thinks fit. As to this direction 
Harman, J., observed that when it is read without remember- 
ing the principles of the matter, it would appear that every 
time a mortgagee applies to the court, the court would look 
into the prospects of the moneys being paid and adjourn the 
matter from time to time to give the mortgagor an oppor- 
tunity of making peace with his mortgagee. “‘ 1 have always 
been of opinion,”’ he went on, “ and I remain of that opinion, 
that this practice is limited to what are by far the most 
frequent forms of mortgages, those whereby the principal, 
as well as the interest, are repaid by the mortgagor by com- 
muted weekly or quarterly sums, and whereby the mortgagee 
precludes himself, so long as those weekly or other periodical 
sums are punctually paid, from going into possession.”’ 

These last remarks were obiter, the mortgage in the case 
being one which did not provide for repayment of capital by 
instalments. There was a provision that if the interest was 
paid duly the principal moneys should not be called in before 
a certain future date, but interest had not been paid duly, 
and the principal moneys were called’in. But that had 
nothing to do with the matter, and the mortgagee was held 
to be entitled to an order for possession. 
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A matter of construction of the mortgage deed 

As often happens, these remarks not strictly germane to 
the subject are a little vague, and may therefore mislead. 
It is not, I conceive, the bare fact that the principal moneys 
are repayable by instalments which brings a mortgage con- 
taining a provision to that effect within the ambit of the 
practice direction. It must be such a provision coupled 
with a condition that while payments are duly made the 
mortgagee shall not be entitled to obtain possession of the 
premises. And even then there is this puzzle: if there is a 
failure to pay on the due date, is not the mortgagee immedi- 
ately released from the condition, and will he not then become 
immediately entitled to obtain possession? It seems to 
me that in any case which raises the question whether or not, 
within the interpretation given thereto in the Four-Maids 
case, advantage can be taken by a mortgagor of the practice 
direction of 1936, the prowisions of the instrument of mortgage 
must be looked to. Given the overriding rule, that a legal 
mortgagee is prima facie entitled to possession, the problem 
resolves itself into one of construction of the mortgage 
instrument. 

That should be the first consideration if the point arises 
in litigation. As to the draftsman’s problem, the only 
forms of mortgage instrument met with in practice which 
provide specifically for the retention of possession free of any 
threat on the part of the mortgagee (and even then by no 
means always) are building society mortgages containing 
provisions for repayment of capital and payment of interest 
by instalments. In other cases such provisions are virtually 
unknown: I have looked in the index to the second volume 
of Prideaux’s Precedents in Conveyancing, and under the 
relevant heads the only reference to possession relates to the 
effect of an attornment thereon. In what may be called 
private mortgages the insertion of a clause restricting the 
mortgagee’s right to possession is, of course, practically 
unnecessary, because in the ordinary way the last thing that 
the mortgagee will want to do is to go into possession. 
Unless, that is, he does so with a view to a sale of the premises 
with vacant possession ; but in that case he will have waited 
for a default to have occurred which will enable him to 
exercise either an express or the statutory power of sale. It 
is then a matter of academic interest only that his application 
for possession need not, technically, be supported by evidence 
of default. 

The decision in the Four-Maids case is a valuable one 
because it teaches a lesson which most of us needed to be 
taught. But the number of cases in which this lesson can 
have any practical application can never be large. Bearing 
that in mind, the decision is not, perhaps, quite so alarming for 
mortgagors and those who act for them as it at first may seem. 
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DEVELOPMENT PLAN 


ADMINISTRATIVE COUNTY OF 


Proposals for alterations or additions to the above development 
plan were on 22nd May, 1957, submitted to the Minister of Housing 
and Local Government. The proposals relate to land situate 
within the Metropolitan Borough of Chelsea (in the area Manresa 
ktoad——Dovehouse Street). A certified copy of the proposals 
as submitted has been deposited for public inspection at The 
County Hall, Westminster Bridge, S.E.1) (Room 311A). A 
certified copy of the proposals has also been deposited for public 
inspection at Chelsea Town Hall, King’s Road, S.W.3. The 
copies of the proposals so deposited, together with copies or 
relevant extracts of the plan, are available for inspection free of 


LONDON DEVELOPMENT PLAN 


charge by all persons interested at the places mentioned above 
between the hours of 10 a.m. and 4 p.m. Monday to Friday, 
10 a.m. and 12 noon Saturday. Any objection or representation 
with reference to the proposals may be sent in writing to the 
Secretary, Ministry of Housing and Local Government, at 
Whitehall, London, S.W.1, before 9th July, 1957, and any such 
objection or representation should state the grounds on which it 
is made. Persons making an objection or representation may 
register their names and addresses with the London County Council 
(reference LP/O.1) and will then be entitled to receive notice 
of any amendment of the plan made as a result of the proposals. 
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CONTEMPLATION OF 


THE plaintiffs in Scene Estate, Ltd. v. Amos [1957] 2 W.L.R. 
1017 ; ante, p. 445 (C.A.), had let agricultural land to the 


defendant, with monotonous regularity, by twenty-two 
successive agreements. But there was method in the 
monotony ; the term of each agreement was three months, 


and the use under each was limited to grazing purposes ; the 
landlords had been advised that the tenant would not then 
qualify for the security of tenure afforded by the Agricultural 
Holdings Act, 1948; and the advice turned out to be sound. 
An argument advanced for the tenant, that a longer arrange- 
ment than a year had in fact been contemplated, was rejected. 

The vital provisions are to be found in the earliest sections 
of the Act. An agricultural holding is the aggregate of the 
agricultural land comprised in a contract of tenancy 
(“contract of tenancy’”’ being defined, at the other end of 
the statute, as a letting of land, etc., for a term of years or 
from year to year, etc.: s. 94 (1)); but bys. 2 (1) where any 
land “is let to a person for use as agricultural land for an 
interest less than a tenancy from year to year .. . and the 
circumstances are such that if his interest were a tenancy 
from year to year he would in respect of that land be the 
tenant of an agricultural holding, then, unless the letting 
was approved by the Minister before the agreement was 
entered into, the agreement shall take effect . . . as if it were 
an agreement for the letting of the land for a tenancy from 
year to year.’ But then: “ Provided that this subsection 
shall not have effect in relation to an agreement for the 
letting of land . . . made (whether or not the agreement 
expressly so provides) in contemplation of the use of the land 
only for grazing or mowing during some specified period of 
the year... .” : 

The facts 

The claim was for possession. The land was part of an 
old golf course which had been requisitioned and de- 
requisitioned and then bought by the plaintiffs. In 1950, 
they were willing to let it to the defendant, a neighbouring 
farmer, and he was very anxious to have it for grazing purposes. 
He was, according to Denning, L.J., ready to agree to any 
legal arrangement to that end. On 20th January, 1950, an 
agreement was signed by which the plaintiffs agreed to let 
and the tenants to take: “the right to use for grazing 
purposes only and not otherwise All those fields . : . known 
as ... for the period of three months from the date of this 
agreement.” It will be observed that there was no express 
reference to contemplation. 

The tenant did quite a lot of work to the fencing which, 
Denning, L.J., observed, he would not have done unless he 
thought that the agreement would be renewed every three 
months ; and it was common ground that it was expected 
and assumed that the occupation would continue, each party 
being aware of the fact that the plaintiffs would not require 
the land for a year or more. And, till a date in 1955, the 
plaintiffs would write the defendant towards the end of the 
-three months, informing him that on payment of £27 Os. 9d. 
he might re-occupy the land, on the expiration of the current 
extension, for a further period of three months, the terms 
and conditions to be the same. 

But no such letter was written when the twenty-first 
extension or renewal was about to expire; and the action 
was then brought. 
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Landlord and Tenant Notebook 


GRAZING PURPOSES 


Interpretation 


The onus was on the plaintiffs to show that the agreement 
was “‘made (whether or not the agreement expressly so 
provides) in contemplation of the use of the land only for 
grazing or mowing during some specified period of the year,” 
and Parker, L.J., who delivered the second judgment, gave 
us an interpretation of those words which is likely to prove 
useful to all concerned with such matters. Five points were 
made. 

(i) “ Specified period’ means “ specified part’: this 
had been decided by Retd v. Dawson [1954] 3 W.L.R. 810 
(C.A.). (For comment, see 98 Sor. J. 881.) 

(ii) The word “ only”’ applies both to use and to period : 
what must be contemplated is use only for grazing or mowing 
and only during some specified period of the year. 

(iii) The contemplation must be mutual—both on the part 
of the landlord and the tenant. I am not sure that the 
learned lord justice meant that each must be aware of the 
other’s contemplation ; I suggest that it would suffice if each 
in fact contemplated the same things. 

(iv) That contemplation must be judged at the commence- 
ment of the agreement or, if there be a succession of 
agreements, at the commencement of each. Once an agree- 
ment is made without this element, security of tenure is 
available. 

(v) The effect of the “(whether or not the agreement 
expressly so provides) ”’ is to make it permissible, in certain 
cases at all events, to go outside the agreement and see what 
the contemplation was from extrinsic evidence. 


Contemplation 


The chief point sought to be made on behalf of the tenant 
was, in fact, that contemplation was to be ascertained by 
looking inside the parties’ minds, but that on the evidence 
the proper conclusion was that both parties had contem- 
plated that the arrangement would continue for at least a 
year and probably longer. Both Denning, L.J., and 
Parker, L.J., examined this contentiop with care before 
rejecting it. 

In Denning, L.J.’s view the whole object of the 
templation ”’ provision was to protect a landlord who has not 
expressly inserted a restriction limiting the tenant to grazing 
or mowing during a specified part of a year when both parties 
know full well that that is what is contemplated. The pro- 
vision would also cover a “sham” agreement. On the 
findings, the contemplation was to be gathered from the 
documents, and the tenant was not to be allowed to divert to 
his own purposes a proviso added for the landlord’s benefit. 
What the parties had done was to expect that the arrangement 
would continue ; but expectation is not contemplation. 

Parker, L.J., likewise said that “‘ made in contemplation 
of ” was stronger than “ made in expectation of ” ; prima facie 
there must be power and obligation to do what is contem- 
plated ; and there was no power for the tenant to stay more 
than three months and no obligation in the landlord to allow 
him to do so. 

One might say that though there need be no firm and 
settled intention, as in the case of intention to demolish 
entitling a landlord to possession of business premises under 
the Landlord and Tenant Act, 1954, s. 30 (1) (f), there must 
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be more than hope or even expectation. In ordinary 
parlance, expectation might be regarded as stronger than 
contemplation ; but I suggest that one way of expressing 
the effect of Scene Estate, Ltd. v. Amos would be to contrast 
contemplation of the use of land for grazing with contem- 
plation of the possibility of such use. The defendant may 
be said to have failed because all he established was the 
latter. 
Short tenancies and security 


What, in general, can a landlord gain in the way of 
anticipating claims for security of tenure by granting successive 
short-term tenancies ? 

A landlord letting accommodation to which the Furnished 
Houses (Rent Control) Act, 1946, applies will be absolutely 
entitled to possession if the tenancy is not one determinable 
by notice. It is unusual, of course, for long tenancies to be 
granted in such cases; the same would apply to such; but 
the reported illustration, Langford Property Co., Ltd. v. 
Goodman (1954), 163 E.G. 234, was a case of a grant for one 
month certain renewed by exchange of letters (some doubt 
being entertained about whether stamp duty was owing !) 
much in the way in which the Scene Estate, Ltd. v. Amos 
tenancy was renewed. The device does not, of course, 
prevent the tenant, from motives of anger or altruism, refer- 
ring the contract with a view to the tribunal fixing a lower 
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maximum rent ; but the landlord is not obliged to re-let to 
that tenant or to let to anyone else. 

What short tenancies of farms which are not tenancies 
caught by the proviso to s. 2 (1) are excluded from protection 
by the body of the subsection is a more difficult question, 
depending on the meaning of “ an interest less than a tenancy 
from year to year,” and was recently examined in_ this 
“Notebook: ante, p. 314. 

The renewal by exchange of letters device will not, how- 
ever, work in the case of Pt. II of the Landlord and Tenant 
Act, 1954 (incidentally, what was suggested at the conclusion 
of the above-mentioned article would apply to Scene Estate, 
Lid. v. Amos if the grants were of tenancies and not of mere 
licences, a point which it was necessary to decide). The 
draftsmen of the 1954 Act appear to have visualised the 
possibility, and the relevant excluding provision in s. 43 (3) 
excepts from the “ term certain not exceeding three months ”’ 
exclusion not only tenancies with provision for renewal 
but three months’ or shorter tenancies, when “ the tenant 
has been im occupation for a period which, together with any 
period during which any predecessor in the carrying on of 
the business by the tenant was in occupation, exceeds six 
months.’’ And it may be that “ occupation’ would cover 
permissive occupation, or even occupation as a tenant at 
sufferance—the ‘‘ Notebook ”’ went into this soon after the 
Act was passed : 98 Sot. J. 617, 682. R.B. 


HERE AND THERE 


THE UNDERSTANDING TOUCH 
THERE is a story of a priest who, having delivered an eloquent 
sermon in a Dublin church on the Sacrament of matrimony, 
overheard two middle-aged women after the service discussing 
his performance. “‘ Now, wasn’t that a beautiful sermon the 
young man preached about holy matrimony?” said one. 
“Ah! Lord love him,’ answered the other. ‘I wish I 
knew as little about marriage as he does.’ Occasionally one 
has something the same feeling when one hears, or reads of, 
judges dealing expeditiously and unhesitatingly with matri- 
monial relations of every sort of oddity and complexity. Of 
course, it takes all sorts to make a Bench. It always has. 
There are the bachelors who have had the chance of keeping 
undinted the bright idealism of those young days when it 
seems as if “a woman looks out of every window as beautiful 
as a bride.” There are, rarely, the rather too serenely and 
placidly happily married, who tend to a sort of uncompre- 
hending smugness in the face of other people’s complications. 
There are even the unhappily married. But most often there 
are those whose ordinary human lot it is to be both happy and 
unhappy in their marriages, and that most often produces the 
sort of tolerant humour that helps love to make the world go 
round. They have even been known to make jokes, from 
personal experience, on the well-established theme of helping 
with the washing-up, and one of the Divorce Commissioners 
not so very long ago showed a wealth of domestic under- 
standing when he coined the memorable phrase “ cruelty, even 


by the standards of the King’s Road, Chelsea.’’ On the whole, 
women seem satisfied enough with the understanding they 
receive from the Bench and it is remarkable how often they 
are moved to declare that the judge was “‘ perfectly sweet.”’ 
Miss Diana Dors said it not long ago after a memorable 
appearance in the High Court, and the latest to concur is a 
lady to whom McNair, J., lately awarded {600 damages for a 


scarred lip suffered in a car smash. Having risen from his 
chair to study her lips long and earnestly, he pronounced the 
scar “ very obvious from close observation ’”’ and the lady 
‘““a very attractive young woman who takes a great pride in 
her personal appearance.” This the lady afterwards declared 
‘a lovely compliment.” It was in another claim for injuries, 
this time caused by a bus, that Streatfeild, J., had recently to 
consider an unusual aspect of domestic relations, the case of a 
lady who before her accident juggled professionally with 
battle axes and lamps, assisted by her husband. After seeing 
photographs of their turn, the judge said: ‘ It doesn’t seem 
as if your husband does much besides watch you.” “ That,”’ 
said the lady “is the novelty.” ‘‘ What,” asked the judge, 
“the husband looking on while the wife does the work !”’ 
He added: “ There is only one thing your husband did that I 
couldn’t do myself. I couldn’t balance a cornet on my 
mouth.”’ Judicial ignorance, you will notice, is in eclipse. 
Victorian judges may have felt they knew all about family life 
but they would never even have considered that cornet in 
relation to themselves. 


PAST CALCULATION 
GOLF is not everybody’s line of country. For some it puts 
purpose into walking, loosens the joints and the muscles 
better than an osteopath and solaces the mind with wide 
green vistas and noble prospects of heath and lawn. To 
others it is a mere impediment in one’s walk, a masochistic 
complex of unnecessary obstacles. But golf occasionally 
produces episodes, coincidences, curiosities at which even the 
most indifferent and critical must prick up their ears with 
interest, as evidence of the elvish improbability that lurks in 
human affairs, ever challenging the calculations of the 
ordinary reasonable man as to the ordinary reasonable 
probabilities. It happened on the course at Sudbrook Park, 
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Richmond. Mr. Edward Chapman, the actor, drove off from 
the eighth tee and 210 yards away his ball dropped neatly into 
the desired hole. Later in the same day Mr. Edward Chapman, 
the solicitor, drove off from the sixth tee and, behold, 190 yards 
ahead his ball, equally obliging, rolled into the hole at which 
he aimed. It took their fellow members a long time to sort 
out the two unusual feats achieved by the two namesakes, 
within so short a time. The episode is made all the more 
interesting and remarkable in that Mr. Edward Chapman 
must surely be the senior member of the legal profession 
since the Law List (1956 edition) gives the date of his admission 
as November, 1295. No doubt it is golf that keeps him so 
active at his great age. 


THE LAST WORD 


LookinG through an old number of Le Figaro (1st September, 
1954) unearthed by chance from an old pile of newspapers, I 
have just come across one of those episodes in the “ faits 
divers ’’ which remind one how much richer in action life is 
in France than over here. It is quite a short narrative but 
it is packed with incident, the story, in fact, of the would-be 
suicide who got more than he bargained for. One night 
Wassili Hell, a forty-nine-year-old Ukranian living at 
Morhange (Moselle) decided to kill himself and his forty-one- 
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year-old wife Caroline, of Polish origin, with whom he had 
frequent disputes. He forced her to lie down with him on a 
mattress near the gas stove in the kitchen, beside which (to 
make quite sure) he had placed two pistols, a gun and 
appropriate ammunition. Despite this formidable armoury 
the lady managed to escape and warn the police. The alarm 
and the arrival of the gendarmes seems to have been a fairly 
leisurely matter for meanwhile he had had time to block all 
the apertures carefully and turn on the gas taps. “‘ Les 
gendarmes découvrirent son mari ralant dans la cuisine.”’ 
Note for Fleet Street : if the English police ever discover an 
English suicide with the death rattle in his throat, the English 
journalists (whether reporting for the top people or the low 
people) never seem to catch that dramatic circumstance. 
After forty-eight hours in hospital Hell recovered conscious- 
ness and at once asked to see his wife. She arrived, went up 
to his bed and—what next ? She took a kitchen knife out 
of her bag and stabbed him four times! The report continues : 
“ The latter, his liver perforated, is in a very grave condition.” 
The lady was arrested and committed for trial at 
Sarreguemines. It is hard to follow up the sequel even of so 
enthralling a story. If any reader happens to have noticed the 
result of the trial, I should be glad to hear it. 
RICHARD Rokr. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal” 


“You Can’t Take It with You” 


Sir,—While I am inclined to agree with your view and, of 
course, that of Lord Goddard, where it applies to a man who has 
been fined, and intends to pay the fine but dies before he has 
done so ; in the case that came before Lord Goddard the offender 
was fined and afterwards sent to prison for non-payment of the 
fine. It was while in prison paying his debt to society that he 
died, and for all we know his imprisonment may have accelerated 
his death. In nine cases out of ten a man goes to prison instead 
of paying a fine solely because he is unable to afford to pay 
the fine. It is particularly unjust that an impoverished widow 
(an innocent person who has probably already greatly suffered as 
a result of her husband’s conviction and imprisonment) should 
have to suffer further and pay the fine out of the convict’s already 
impoverished estate. It is all the more so when one considers 
that if the deceased had been sent to prison without the alterna- 
tive of a fine, then, presumably, his personal representatives 
would not be called upon to pay a penny if he died before the 
end of his term. It would not surprise me to learn, however, 
that as a result of this decision the Crown now intended to claim 


from the personal representatives of the hundreds that must 
die in our goals each year compensation for non habemus corpus in 
respect of the deceased’s unexpired and unserved residue of his 
term of imprisonment. 

One must also consider what is to happen now if the widow 
does not pay the fine. Presumably, the Crown will try to levy 
execution, but supposing they are not successful in obtaining 
anything from the widow. Can they then ask for her to be 
sent to prison to serve the unexpired portion of her late husband’s 
term ? Perhaps if Lord Goddard’s view is pursued to its logical 
conclusion she can herself elect to go to prison instead of paying 
the fine just as her deceased husband did. 

To my mind, the Lord Chief Justice has, in his usual robust 
manner, arrived at a decision that hardly does justice to the 
circumstances, but what is even worse, is yot founded on sound 
principles. I sincerely hope that the widow in this case will 
see fit to appeal, but I bitterly regret that THE SoLicirors’ 
JouRNAL has seen fit to endorse this decision. 
K. Dimpore. 
London, W.9. 


“THE SOLICITORS’ JOURNAL,” 6th JUNE, 1857 


On the 6th June, 1857, THE SoLiciTors’ JOURNAL published the 
questions at the Trinity Term law examination. Here are 
some of them : ‘Common and Statute Law: State the distinction 
between actions of contract and tort; and between simple 
contract and specialty debts. What is the proper mode of 
suing on a bill of exchange or promissory note, with respect to 
indorsing the writ of summons, the time for signing judgment 
for want of appearance, and obtaining leave to appear and 
defend ? At what time after verdict may a successful party 
sign judgment and issue execution? With what exceptions 
may parties or their wives be examined as witnesses in their 
own causes? Is it necessary to call an attesting witness to 
prove any, and what, species of written instrument ? 
Conveyancing : By what means are the respective species of 
property usually conveyed or transferred? A holds a lease 


for several lives and he makes underleases ; upon the death of 
one of the lives, he wishes to surrender the existing lease and 
to have a new lease for the existing lives, with the addition of 
one in place of the deceased. Would it be necessary that the 
under-lessees concur in that surrender or not? What is the 
distinction between estates in remainder and estates in reversion ? 
Two persons, A and B (not partners) are to give a bond to C 
for the payment of a certain sum of money ; what should be the 
obligation so that if B dies and leaves A surviving, C may have 
a claim upon B’s estate ? Suppose A and B are partners and 
give their joint bond to C, and A or B die, what remedy would 
C have against the survivor and the estate of the deceased ? 
Suppose one of the joint and several obligors be merely a 
guarantee for the other, what should such guarantee require 
from the co-obligor for his security ? 
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REVIEWS 


Oyez Practice Notes: No. 4. Execution of a Judgment 
including other methods of enforcement. Second Edition. By 
J. F. Josi1na, Solicitor of the Supreme Court. 1957. London: 
The Solicitors’ Law Stationery Society, Ltd. 10s. 6d. net. 
Practitioners will welcome this up-to-date edition of a very 

popular member of the Oyez Practice Notes series. The booklet 

has been revised to include all new decisions since the first edition, 
and deals in detail with the new procedure of charging orders on 
land introduced by the Administration of Justice Act, 1956, to 
replace that formerly covered by the writ of elegit and the auto- 
matic operation of a Supreme Court judgment under the now 

repealed provisions of s. 195 of the Law of Property Act, 1925. 
The revised procedure affecting judgment summonses in the 

High Court and county courts is also fully covered, including the 
new position of members of the armed forces since the passing of 
the Army and Air Force Acts of 1955. Altogether, this edition 
will be found to be no less useful than its predecessor, which was 
one of the few law books which tell the solicitor ‘‘ what to do”’ 
as well as “ how to do it.”’ 


“ee 


Palmer’s Company Precedents. Seventeenth edition. PartI: 
General Forms. Consulting Editor, K. W. MacKinnon, M.B.E., 
of the Middle Temple, Barrister-at-Law; Editor, R. 
BucHANAN-DuNLopP, of the Middle Temple, Barrister-at-Law. 
1956. London: Stevens & Sons, Ltd. {£7 7s. net. 

In the case of every long-established text-book it is necessary 
from time to time, when a new edition is required, to do a great 
deal more than merely to amend or supplement the previous 
edition to cover changes in law and practice since the date of 
preparation of the previous edition. This is particularly true 
for a precedent book, since in the course of time the book will 
be found to contain a lot of precedents which may be quite 
sound in law but deal with transactions which have wholly or 
mainly dropped out of use; sooner or later these precedents 
must be removed so as to keep down the size of the book while 
permitting the inclusion of new precedents for new types of 
transaction. In its seventeenth edition, Pt. I of Palmer’s 
Company Precedents appears with much that was obsolete 
removed and much re-written and with quite a number of new 
precedents. This reorganisation was overdue and is most 
welcome. There are signs that the new material has not been 
adequately polished and some inaccuracies appear; most of 
the new precedents are good, but a few fall short of the standard 
expected of this important work. 


Over the past few months, in order to test out thoroughly the 
new Pt. I, your reviewer has been using it for reference purposes 
whenever convenient, and in general has found it most satis- 
factory and a great improvement on its immediate predecessor. 
One example of inadequate polishing and checking which came to 
light relates to the question whether directors can be required 
to refund remuneration which has been drawn over a period of 
years without the express fixing of the remuneration by the 
company in general meeting (as required by the articles) but has 
been disclosed in the annual acccounts, and such accounts have 
been adopted by the company in general meeting. Very good 
marks can be given to the book for providing the law (not to be 
found in many other company text-books) on this point. Half 
a page is devoted to the subject on p. 527, but (a) a footnote to 
one of the cases cited refers to p. 581, but there is nothing on 
p. 581 about the matter, (b) looking up the case in the Table of 
Cases you find references to pp. 592, 623, but not to p. 527 where 
the case is first cited, and (c) looking up p. 592 you find a complete 
and unnecessary repetition of the wording on p. 527, thus wasting 
half a page. 

It is suggested that the editors should in the next edition 
revise, and that until revised readers should avoid, Precedent 
No. 54 (Option to subscribe for shares). An option is of little 
value if the company in question is free to issue shares or 
debentures by way of capitalisation or otherwise to water down 
the value of the shares in respect of which the option is given. 


Readers should not be confused by the statement on p. 168 
that the issue of renounceable letters of rights or allotment is 
prohibited without Treasury consent; the requisite consent is 
given generally under Bank of England Notice E.C. Securities 10, 
Pt. I, para. 2, subject only as therein provided. 


One form of reduction of capital which has in two recent cases 
been employed and which is well worthy of mention in the next 
edition is to pay off paid-up capital without reducing the nominal 
amount of the shares (i.e., on the footing that the capital may be 
called up again) and simultaneously to pay up again such amount 
of capital by a capitalisation of profits or reserves. The effect 
is equivalent to what is described as a “special capital 
distribution ’’’ but for non-resident shareholders may be more 
satisfactory taxwise. 

While it is to be hoped that the editors will carry out a careful 
cross-check of the new Pt. I and pick up in the next edition the 
various errors which have crept in (e.g., the inclusion of part of 
Precedent No. 42 in the middle of Precedent No. 43), there is 
no doubt that the new Pt. I is much to be commended. Indeed, 
every specialist company practitioner should get a copy, if he 
has not already done so. 


The Law of the Parish Church. Third Edition. By W. L. 
Dare, LL.B., of Gray’s Inn and the North-Eastern Circuit, 
Barrister-at-Law. 1957. London: Butterworth & Co. 
(Publishers), Ltd. 18s. 6d. net. 

The author’s claim is to give an account, “ intelligible to those 
who are not lawyers and helpful to those who are,’”’ of the law 
relating to the English parish church as it results from the 
interplay of the various rights and duties of the incumbent, 
the churchwardens, the parochial church council and the 
parishioners. In 103 pages of clear text, supplemented by an 
appendix containing the Church of England Assembly (Powers) 
Act, 1919, and the two important Measures of 1956, he admirably 
fulfils thisaim. The position of the officers concerned is explained 
with full reference to authority, and there are useful chapters on 
the finance of a parish, the fabric, ornaments and furniture of 
the church, and burial places, with a final exposition of the 
present jurisdiction of the Ecclesiastical Courts. 

It is a valuable handbook on matters with which solicitors 
may well find themselves concerned, for they have audience in 
an ecclesiastical court and have a statutory right to act as 
proctors. It is to be hoped that the admonition, quoted in the 
book, that proctors “‘ refrain loud speech and babbling,” is now 
among the dead letters of the Canon Law. 


Double Taxation Relief in the United Kingdom. Compila- 
tion of the Legal Provisions, Regulations, Circulars and Forms. 
Edited by F. E. Kocu and RicHarp Moss. 1957. Amsterdam: 
International Bureau of Fiscal Documentation. Distributors 
in Great Britain: Gee & Co. (Publishers), Ltd. 17s. net. 

The object of this compilation of 164 pages is to facilitate 
reference to statutes, regulations, circulars and forms concerning 
double taxation relief, which are reproduced as fully as possible 
with the exception of the approximately seventy individual 
Double Taxation Conventions in respect of tax on income, the 
chapter dealing with income tax being designed as a supplement 
to the Explanatory Notes on Double Taxation Relief issued by 
the Board of Inland Revenue last year. Other chapters deal 
with history and with death duties, and many practical examples 
illustrating the working of the system of relief are given. 


The English Penal System. A Pelican Book. By WINIFRED 
A. Ekin. 1957. Harmondsworth: Penguin Books, Ltd. 
3s. 6d. net. 

The solicitor’s interest in the Penguin publications is not 
usually professional. But the pelican is altogether a more 
serious-minded bird. While it is the humanist instinct of the 
lawyer that will more obviously be engaged in the reading of 
this account of our system of treating offenders, it must not be 
assumed that his professional knowledge will not benefit from its 
perusal. One’s conception of an approved school or an atten- 
dance centre is all the more practically useful for being rounded 
out beyond the bare words of the Act. Here we have a compre- 
hensive account of the structure and working of the system 
employed in this country for dealing with convicted persons, 
an account descriptive rather than historical, and one which 
gives the reader a firm idea of the various institutions involved, 
The problems of the subject are faced realistically with neither 
an excessive solicitude for the criminal nor on the other hand any 
uncompromising stance of righteousness, 
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NOTES 


The Notes of Cases in 
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OF CASES 


this issue are published by arrrangement with the 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Court of Appeal 


POST OFFICE: NO ACTION IN CONTRACT FOR 
LOSS OF OVERSEAS POSTAL PACKET 
Triefus & Co., Ltd. v. Post Office 
Hodson, Parker and Ormerod, L.J J. 10th May, 1957 

Appeal from Gorman, J. 

A company handed two postal packets to the Post Office for 
registration and transmission overseas, receiving for each a 
certificate of posting in common form, on which was printed an 
extract from the Post Office Guide, stating, inter alia, that 
compensation for loss or damage was limited to {2 18s. The 
packets were stolen by a servant of the Post Office while in 
transit. The company brought an action to recover damages, 
alleging, inter alia, breach of contract. A preliminary question 
of law whether there was any contract as alleged was directed 
to be tried first by agreement between the parties. 

Hopson, L.J., said that before Gorman, J., counsel for the 
company had conceded that dicta in Lane v. Cotton (1701), 
1 Ld. Raym. 646, 648, and Whitfield v. Lord Lé Despencer (1778), 
2 Cowp. 754, 764-6, to the effect that there could be no contract 
between the Post Office and the person who entrusted to its 
care a letter or package, were binding on the judge. Though 
those dicta were obiter, the law as laid down in those cases had 
been accepted from 1778 until the present day, and the statutes 
considered in them were in pari materia with the Post Office 
Acts in force to-day. In_ his lordship’s judgment what 
Lord Mansfield said in 1778 in Whitfeld’s case was appropriate 
to-day and entitled to the highest possible respect, namely, that 
“The Post-master has no hire, enters into no contract, carries 
on no merchandize or commerce. But the Post-Office is a branch 
of revenue ...’’ Even apart from those early authorities, there 
were siatutory enactments, relied on by the Post Office—the 
Post Office Act, 1908, s. 13 of which and reg. 61 of the regulations 
made thereunder (British Commonwealth and Foreign Post 
Warrant, 1948 (S.I. 1948 No. 590))-—which clearly indicated that 
no loss of the contents of a postal packet arising out of contract 
could be recovered; and those legislative provisions made it 
difficult to entertain the argument addressed to the court on behalf 
of the company. There was no contract entered into between the 
company and the Post Office. The appeal should be dismissed. 

PaRKER, L.J., concurring, said that it was clear that if 4 
entrusted a letter to B to be carried to C, and B received remunera- 
tion for his services, a contractual tie resulted between 4 and B ; 
and it was also clear that the Postmaster-General had power to 
contract. The only question here was whether, when 4 entrusted 
to the Post Office a postal packet for transmission overseas, a 
contractual tie resulted. Clearly the Postmaster-General was in 
a position quite different from that of a private individual. 
He was responsible to the Crown for running a public service 
which was a monopoly, and the money paid by the public was 
revenue. Section 13 of the Post Office Act, 1908, proceeded on 
the basis that the mere acceptance of a postal packet did. not 
create any contractual tie. And it was perfectly clear that, if no 
contract otherwise existed, the terms of the certificate of posting 
and the Post Office Guide could not possibly create a contract. 

OrMEROD, L.J., agreed. Appeal dismissed. Leave to appeal 
refused. 

APPEARANCES: Sir Frank Soskice, Q.C., and Anthony Cripps 


(Chamberlain & Co.); A. Melford Stevenson, Q.C., Patrick 
O'Connor and Richard Brew (Solicitor, Post Office). 
[Reported by Miss M. M. Hitt, Barrister-at-Law] [3 W.L.R. 1 


Chancery Division 


COMPANY: WINDING UP: JUDGMENT CREDITOR’S 
PETITION: COSTS 
In re R. W. Sharman, Ltd. 
Wynn Parry, J. 25th February, 1957 
Petition to wind up. 
A petitioning creditor of a company asked, as a judgment 
creditor for £167 5s. 11d. and #8 10s. costs, for an order for the 


compulsory winding up of the company. The petition was 
opposed by a majority of the creditors for a total of £32,302 19s. 3d. 
and by the company itself. The petitioning creditor, while 
recognising that the petition must in the circumstances be 
dismissed, asked that it be not ordered to pay the costs. 


Wynn Parry, J., said that in /n re British Electric Street 
Tramways [1903) 1 Ch. 725, Buckley, J., laid it down that when 
a petitioner for a winding-up order elects at the hearing to with- 
draw his petition he will be ordered to pay the costs of those 
who have given notice within the specified time of their intention 
to appear. The present case was somewhat different because 
it appeared on the face of the petition and could not be disputed 
that the petitioning company was a judgment creditor and, 
therefore, entitled as between it and the company ex debito 
Justitia to an order. The only reason which supervened to 
prevent that order being made was the intervention of a body 
of creditors to whose wishes, under the law as it now stood, the 
court was bound to have regard. The question was whether 
in these circumstances the position of such a petitioner should 
be so much changed for the worse on the intervention of a body 
of a majority of creditors opposing the petition. No doubt, if 
the company itself alone opposed and desired to get rid of the 
petition it must pay the costs. The court usually hesitated to 
interfere with an existing practice, but his lordship felt at liberty 
here, at any rate, to consider the existing practice because 
history did not report how it came into existence or how long 
it had continued, and there was no authority which stood in 
the way of any such review. It appeared that, at any rate in 
the case of a judgment creditor, the practice ought to be varied, 
and he had come to the conclusion that as regards a judgment 
creditor in the position of the petitioning creditor in this case 
the fair practice would be that in dismissing the petition the 
court should make no order as to costs. Petition dismissed. 


APPEARANCES: Rt. B. S. Instone (Clifford Symons); E. F. R. 
Whitehead (Reginald Johnson & Co., Hayes, Middlesex). 


{Reported by J. D. Pennincton, Esq., Barrister-at-Law]) [1 W.L.R. 774 


LEGAL AID: COSTS: CONTRACT TO EXCHANGE 

HOUSES: SPECIFIC PERFORMANCE: CHARGE BY 

LAW SOCIETY ON HOUSE RECEIVED BY PLAINTIFF 
Wag¢g v. Law Society 


Harman, J. 17th April, 1957 


Adjourned summons. ’ 


The plaintiff, Wagg, claimed specific performance by 
Mrs. Hammond of a contract to exchange dwelling-houses and, 
on applying under the Legal Aid and Advice Act, 1949, was 
granted legal aid. He was so informed by letter (in a form Bb 1 
which was then in use under the Legal Aid (General) Regulations, 
1950, as amended), and he was also informed that his liability 
by virtue of any order for costs made against him with respect 
to the proceedings would not exceed the amount (if any) deter- 
mined by the court or judge as reasonable for him to pay, and 
that any such sum payable by him would be additional to any 
sum payable by him to The Law Society. In the letter of 
acceptance (form B 2), which he signed, there was a condition 
that, if his costs of the proceedings proved to be more than the 
local committee at the time expected, he might be called on to 
pay such further sum as The Law Society might require, but 
so that in all he would not have to pay more than £194, which 
the National Assistance Board had fixed as his maximum 
contribution. Wagg’s contribution was assessed by the local 
committee at £150. Mrs. Hammond also was legally aided, her 
contribution being assessed at nil. She counter-claimed for 
rescission of the contract. The action succeeded, the only order 
made as to costs being for taxation of both parties’ costs under 
the Legal Aid and Advice Act, 1949. The taxed costs payable 
by Wagg, after being reduced as the Act directed, amounted 
to £480 16s. 11d., and he paid, as called on to do, his maximum 
contribution of £194. In respect of the remaining £286 16s. 11d., 
The Law Society, relying on s. 3 (4) of the Act of 1949, registered, 
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under s. 10 (1) (6) of the Land Charges Act, 1925, a charge 
against Wagg’s dwelling-house which Mrs. Hammond _ had 
conveyed to him pursuant to the decree of specific performance. 
Wagg now claimed against The Law Society a declaration that the 
Society was not entitled to the charge and an order that the 
registration be vacated. 


HARMAN, J., said that if the defendant were right the result 
of the plaintiff's proceedings was most extraordinary and 
disastrous to him. He had got the house which he contracted 
to acquire, but had paid for it not only the price which he agreed, 
namely, the house given in exchange to Mrs. Hammond, but in 
addition his maximum contribution of £194, and on top of that 
a charge of {286 16s. 11d. on his house. Mrs. Hammond, who 
was in the wrong throughout, had got the house she contracted 
to acquire without either payment of costs or any charge on 
it at all. The defendant’s case was simple enough; it relied 
on s. 3 (4) of the Legal Aid and Advice Act, and it was said that 
the £286-odd was the excess of the fund’s liability on the plaintiff's 
account over his contribution, that the plaintiff’s present dwelling- 
house was “ property . . . recovered or preserved for him ”’ in 
the action; and that therefore the excess was made by the 
very words of the section a first charge on the property for the 
benefit of the fund. If Mrs. Hammond were not legally aided 
the plaintiff could at least have recovered his costs up to the 
value of the house which he had had to convey to her as 
consideration for his purchase. The Legal Aid (General) 
Regulations prevented this because the house was her dwelling- 
house and, therefore, exempt when considering her liability for 
costs. Could it be said, on an order in this form, that the houses, 
or one or each of them, had been recovered or preserved for the 
persons to whom they were to be conveyed ? It seemed to him 
unlike any of the cases referred to him. His lordship having 
discussed the earlier authorities and a more modern decision, 
Léscher v. Dean {1950} 1 Ch. 491, said that on the whole he 
concluded that this point of the plaintiff's was a good one. 
If so, that was enough to conclude the case, but he ought to deal 
with the plaintiff's second point, that s. 3 (4) started with the 
words “‘ except in so far as regulations otherwise provide,’’ and 
that the effect of the regulations was that a contract arose between 
the plaintiff and the defendant whereby it agreed to conduct the 
action for him at a maximum expense to him of £194 so far as 
it was concerned. The argument was that the forms were part 
of the regulations. First, the form B1 stated categorically that 
the certificate would issue if the acceptance form was signed ; 
and B 1 specifically drew attention to a further possible liability 
on the plaintiff in case of an order for costs made against him 
in the defendant’s favour. In his judgment, this contention 
could only prevail if the form of words used in form B 2 could 
be said to provide an exception within s. 3 (4) of the Act; 
the form of words used in forms B1 and B2 did not amount 
to an exception. The defendant, in carrying out its duties 
under the Legal Aid and Advice Act, 1949, was bound to carry 
out the provisions of the statute and could not preclude itself 
from its statutory obligations. It was, moreover, the duty of 
both parties to obey the law, part of which was s. 3 (4). In this 
connection, see Maritime Electric Co., Ltd. v. General Dairies, Ltd. 
(1937|} A.C. 610. He did not, therefore, accept this argument 
of the plaintiff. If he were wrong about the “ recovered or 
preserved ’’ point, he still would not decide in the defendant’s 
favour. This was for a reason not canvassed at the Bar. The 
cardinal factor in the case was that the property over which the 
charge had been registered was the plaintiff's dwelling-house. 
It was provided by the Act that in assessing the applicant’s 
contribution the value of his dwelling-house was to be left out 
of account ; and in assessing costs to be paid by a civilly aided 
person to his opponent his dwelling-house was similarly to be 
left out of account. It seemed therefore to be contrary to the 
whole policy of the Act that a legally aided person’s dwelling- 
house should be made subject to a charge where it happened to 
be the property recovered or preserved in the action. The Law 
Society’s charge under s. 3 (4), if contrary to his view it had one, 
ought not to be enforced against the legally aided person’s 
dwelling-house, and on that ground, too, he would order the 
charge here to be vacated. Order accordingly. 


APPEARANCES: J. A. Plowman, Q.C., and Rk. M. Havers 
(Metcalfe, Copeman & Pettefar); FE. Milner Holland, Q.C., and 
Nigel Warren (Hempsons). 


(Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] [3 W.L.R. 20 
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RATING: NOTICES TERMINATING ALLOWANCES : 
WHETHER PREMATURE 
St. Pancras Borough Council v. University of London 
Wynn Parry, J. 16th May, 1957 

Adjourned summons. 

On 21st March, 1956, notices dated 20th March, 1956, were 
served by the plaintiffs, St. Pancras Borough Council, on the 
defendants, the University of London, informing them of the 
withdrawal as from 31st March, 1959, of the limitation on the 
defendants’ liability for rates conferred by s. 8 (2) (b) of the Rating 
and Valuation (Miscellaneous Provisions) Act, 1955, in relation 
to certain properties of the defendants there referred to, which 
included University College (the main assessment) and a number 
of other properties. The first year of the new valuation list 
under the Act for the rating area of the plaintiffs began on 
Ist April, 1956. The question was whether, on the true construc- 
tion of s. 8 (3), the notices were valid and effective. If the 
notices were ineffective on the grounds that they could not be 
validly served until a year subsequent to “ the first year of the 
new list,’”’ it would be necessary for the plaintiffs to serve new 
notices, in which case the said privileges could not be terminated 
until 31st March, 1961, at the earliest. 

Wynn Parry, J., said that the answer depended wholly on 
the construction of subss. (2) and (3) of s. 8 of the Act, and in 
particular on the opening words of subs. (3). The effect of 
subs. (2) was that for the first year of the new list the total amount 
of rates chargeable in respect of a hereditament to which s. 8 
applied was not to exceed that chargeable for the last year 
before the new list came into force. After the expiration of the 
first year of the new list, and provided the condition at the opening 
of para. (b) applied, there would be a proportionate reduction. 
The opening words of subs. (3) were critical: ‘‘ Where para. (b) 
of the last preceding subsection has effect in the case of a here- 
ditament, the rating authority may at any time give notice. . .”’ 
As he construed subs. (2), it was possible to say, at least as late 
as during the currency of the first year of the new list, whether 
or not at the expiration of that year para. (b) would apply ; 
but clearly para. (b) could not come into operation until the 
expiration of the first year. In subs. (3), the draftsman had 
used the present tense, ‘‘ has effect,” and prima facie the result 
had to be that subs. (3) did not operate until after the expiration 
of the first year of the new list. Therefore, no notice under 
subs. (3) could be given until after the expiration of the first 
year of the new list, and the notices in question were prematurely 
given, and invalid. Declaration accordingly. 

APPEARANCES: Charles Fletcher-Cooke (R. C. E. Austin) ; 
W. B. Harris (Slaughter & May). 

{Reported by Mrs Ireng G. R. Mosgs, Barrister-at-Law) [1 W.L.R. 778 


Queen’s Bench Division 


FACTORY: ELIMINATION OF DUST: “ ALL 
PRACTICABLE MEASURES ” 
Richards v. Highway Ironfounders (West Bromwich), Ltd. 
Pearson, J. 7th March, 1957 

Action. 

From 1929 until 1952 the plaintiff was employed by the 
defendant company as an iron moulder, working with other men 
in one workroom. The last process in the moulding, known as 
‘knocking out,’”’ was carried out on the floor of the workroom 
and resulted in the emission of clouds of dust. In 1946 the 
plaintiff became seriously affected with silicosis. He left the 
defendants’ employment in 1952. The defendants had not 
provided their workmen with masks, nor had they provided 
any exhaust appliances. It was not until 1950 that it became 
known that dust of the kind in question was liable to cause 
silicosis. During the relevant period there were a number of 
types of mask on the market to protect workers against the inhala- 
tion of dust, but only the one known as Mark IV would have 
been effective against the dust in question. On a claim by the 
plaintiff for breach of s. 47 (1) of the Factories Act, 1937, Devlin, J., 
held that the provision of the Mark IV mask was a practicable 
measure which the defendants ought to have taken, and found 
for the plaintiff. On appeal the Court of Appeal ({1955] 1 W.L.R. 
1049; 99 Sor. J. 580) held that the question whether the 
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defendants had taken “ all practicable measures ” within s. 47 (1) 
must be judged in the light of the state of knowledge at the date 
of the alleged breach of statutory duty; that in the absence of 
any finding by Devlin, J., whether, when the Mark IV mask 
became available ten years after the plaintiff had entered the 
defendants’ employ, its use for the period during which it could 
be worn would have been effective, the case should be remitted 
for retrial on the question whether the defendants had failed 
to comply with the statutory obligation under s. 47 by the 
omission to supply masks. 

PEARSON, J., said that the Mark IV was, on the state of 
information or knowledge prevailing in the 1940’s, probably not 
a practicable measure for dealing with dust which was only 
substantial in quantity and not known to contain fine particles 
or to be dangerous. In that state of knowledge, the men would 
reasonably refuse to wear it, and so there would be no protection. 
Secondly, the Mark IV was, in effect, a special-purpose and not 
an all-purpose respirator. If all you wanted to do was to keep 
out the ordinary visible dust, you could wear something much 
less uncomfortable, lighter and less restrictive to breathing. 
Therefore, the Mark IV would not be the natural or reasonable 
mask to use for dealing with ordinary visible dust in the 1940’s. 
For that reason it was impossible to suppose that the defendants, 
when they had to choose, or the men, when the choice was left 
to them, would have chosen the heavier, hotter mask and the 
one more restrictive of breathing, in preference to a smaller, 
lighter, simpler, cheaper and more comfortable mask. Therefore, 
there was no relevant breach of the section, because the Mark IV 
was not then a practicable measure for protection of the employees 
against inhalation of the dust. Secondly, if the Mark IV was a 
practicable measure, nevertheless it would probably not have 
been supplied, or have been used, and, therefore, the alleged 
causation had not been proved. Judgment for the defendants. 

APPEARANCES: Marven Everett, Q.C., and Geoffrey Green 
(Beckingsales, for Wm. Bache & Sons, West Bromwich); F. W. 
Beney, Q.C., and Patrick O’Connor (Clifford-Turner & Co.). 

(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 781 


RATING: RELIEF: ‘“ ADVANCEMENT OF SOCIAL 
WELFARE ” : COALMINERS’ HOLIDAY CENTRE 


Derbyshire Miners’ Welfare Committee v. Skegness Urban 
District Council 


Lord Goddard, C.J., Hilbery and Donovan, JJ. 9th May, 1957 
Case stated by Lincoln (Parts of Lindsey) Quarter Sessions. 


The appellants occupied a holiday camp and premises on trust 
to “‘ permit the . . . premises to be used for the purpose of 
a holiday centre and a recreation or pleasure ground for the 
benefit of workers in or about coal mines employed by collieries 
in the Derbyshire District (including the dependants and invitees 
of the said workers).’’ The premises consisted, inter alia, of 
chalets, a kitchen and dining hall; a theatre and children’s 
theatre ; bars, lounges, tea bars and a billiards room ; a bowling 
green, skating rink and gardens ; a dormitory for young children ; 
and other ancillary buildings. The only persons attending the 
holiday camp were workers in or about coal mines in the district 
of Derbyshire (excluding South Derbyshire), their wives and 
children, to whom holidays were provided at cost price, the 
appellants seeking to make neither a profit nor a loss on their 
operations. The funds for the establishment of the camp had 
been provided out of statutory compulsory contributions levied 
on the coal industry under Acts of Parliament and grants for 
capital expenditure were made by the Social Welfare Organisation 
set up under the Miners’ Welfare Act, 1952. The appellants 
claimed to be entitled to the benefit of the rating relief provided 
by s. 8 (2) of the Rating and Valuation (Miscellaneous Provisions) 
Act, 1955, on the ground that they were an organisation not 
established or conducted for profit and whose main objects were 
charitable or ‘‘ otherwise concerned with the advancement of 

. social welfare ’”’ within the meaning of s. 8 (1) (a). Quarter 
sessions were of the opinion that the purposes of the appellants 
were not charitable, and were not otherwise concerned with the 
advancement of social welfare. The appellants appealed and 
at the hearing before the Divisional Court the argument was 
confined to the issue as to whether or not the main objects of 
the appellants were concerned with the advancement of “‘ social 
welfare ’’ within the meaning of the section. 

Donovan, J., giving the first judgment, said that the words 
“social welfare ’’ were almost impossible of definition; it was 
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In his 
lordship’s judgment to provide a holiday camp in a seaside resort, 
to make arrangements to provide organised recreation so that 
people did not walk aimlessly up and down the parade, and to 
provide a place where mothers could leave their children to be 
properly looked after during the day so that they could get 
some relaxation themselves, all those things were clearly for the 


difficult to conceive an expression wider in scope. 


advancement of “‘ social welfare.’”” The words “ social welfare ”’ 
clearly extended the scope of the section beyond charities in the 
legal sense of that term. The rating authority wished it to be 
construed as “‘ or are otherwise benevolently concerned with the 
advancement of social welfare.’”” He (his lordship) would not 
quarrel with that if ‘“‘ benevolently ’’ was used in contrast to 
“as a matter of business.’”” But in the present case the camp 
could not be regarded as a matter of business. There was some 
benevolence; the beneficiaries did not provide the funds 
establishing the camp themselves, they enjoyed the benefits 
provided, and the trustees paid the rent, which was far below 
the rack rent. Some assistance so far as the mining industry 
was concerned was to be obtained from s. 12 of the Miners’ 
Welfare Act, 1952, and the definition of ‘‘ social welfare activities ”’ 
in s. 16 as “‘ activities concerned with the maintenance or improve- 
ment of the health, social well-being, recreation or conditions of 
living of persons employed in or about coal mines...” and 
their dependants. That was not conclusive of the present case 
but it was noteworthy that there was there no reference to volun- 
tary contributions. It had been said that just as an organisation 
to be charitable in the legal sense must benefit the public or a 
section of it, so also to be concerned with the advancement of 
social welfare an organisation must affect the public at large 
or a substantial section of it. There was no point in discussing 
the numerous decisions upon whether or not a particular section 
of the community was a large enough class to constitute a 
charity ; for his (his lordship’s) part, he thought that the coal 
miners of Derbyshire, their dependants and relatives did constitute 
a sufficiently large and important section of the community for 
the present purposes. Accordingly, he thought that the 
appellants were an organisation whose main objects were con- 
cerned with the advancement of social welfare within the meaning 
of s. 8, and he would allow the appeal. 


Lorp Gopparp, C.J., and HiLBery, J., agreed. Appeal 
allowed. 


APPEARANCES : Geoffrey Cross, Q.C., and J. M. Milne (Donald 
H. Haslam, National Coal Board, for Lawrence C. Jenkins, 
National Coal Board, East Midlands Division) ; Sir Arthur 
Comyns Carr, Q.C., C. E. Scholefield and J. Deakin James 
(Wrentmore & Son, for Clerk, Skegness Urban District Council). 

(Reported by Miss J. F. Lams, Barrister-at-Law] [1 W.L.R. 764 


FINE PAYABLE OUT OF DECEASED’S ESTATE 
Treasury v. Harris’ 


Lord Goddard, C.J. 20th May, 1957 
Action. 


On 17th May, 1952, H, on being convicted of felony, was 
sentenced by quarter sessions to a terin of two years’ imprisonment 
and a fine, and, pursuant to s. 14 (1) (c) and (3) of the Criminal 
Justice Act, 1948, in default of payment of the fine four months’ 
“additional imprisonment”? was imposed. On 7th January, 
1953, whilst serving the term of two years’ imprisonment and 
before any part of the fine had been paid H died. The Crown 
sued his personal representatives for the amount of the fine, and 
the personal representatives, relying on s. 15 (3) of the Act, 
contended that by reason of H’s death the date for payment 
of the fine had not arrived and, therefore, there was no default; 
alternatively, that the right of the Crown to recover the fine 
had lapsed upon the death. 


Lorp GopparpD, C.J., said that it was important to remember 
that prior to the coming into operation of the Criminal Justice 
Act, 1948, there was no power to impose a sentence other than 
imprisonment for a felony. Although it might be as well if, 
where the court intended a sentence of imprisonment for non- 
payment of a fine to follow on a term of imprisonment, the words 
used in s. 14 (3) were followed, his lordship was satisfied that that 
was the intention of the recorder when he ordered “ additional ”’ 
imprisonment. The nature of a fine was that of a monetary 
penalty, but it was a monetary penalty due to the Crown. When 
a defendant was sentenced to pay a fine there at once arose a 
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debt of record and the person entitled to the debt (with a few 


exceptions) was the Crown. In R. v. Woolf (1819), 2 B. & Ald. 
609, it was held that as soon as judgment of a fine was passed 
the sheriff could levy. The Levy of Fines Act, 1822, was passed 
after that decision, and was referred to in the Criminal Justice 
Act, 1948, as an effective and live Act (although in R. v. Brook 
1949) 2 K.B. 138 it had been said that considerable alterations 
had been made by the Act of 1948 to the law contained in it), 
but he, his lordship, was only concerned with the provisions of 
ss. 14 and 15 of the Criminal Justice Act, 1948. Although the 
time for payment of the fine might be postponed under s. 14 (1) (a), 
or, if imprisonment in default was imposed under s. 14 (1) (c) 
and the convicted person went to prison, the imprisonment wiped 
out the fine, there was nothing in either of those sections which 
prevented a fine from remaining a debt of record due to the 
Crown until it was paid. Nor was there anything in s. 15, which 
he, his lordship, held to be procedural, to prevent the sheriff 


IN WESTMINSTER 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First Time : 
Agriculture Bill [H.C. 
Barry Corporation Bill | H.C. 
Cheques Bill [H.C. [28th May. 
Governors’ Pensions Bill [H.L. [28th May. 
To consolidate the Governors’ Pensions Acts, 1911 to 1956. 
Matrimonial Causes Jurisdiction Bill [H.L.) (25th May. 
To amend the common law rules as modified by sections 
sixteen and eighteen of the Matrimonial Causes Act, 1950, 
relating to the jurisdiction of the English courts in respect of 
matrimonial causes and to amend the common law rules relating 
to the recognition of decrees of oversea countries in respect of 
matrimonial causes. 


[28th May. 
{30th May. 


Read Second Time :— 

Maintenance Agreements Bill [H.C.]| [28th May. 
Read Third Time :— 

Arundel Estate Bill [H.L. 

Durham County Council (Barmston-Coxgreen 
Bill [H.L.} 

Liverpool Corporation Bill [H.L. 

Rent Bill (H.C. 

Sunderland Corporation Bill [H.C.) 


[28th May. 
Footbridge) 
[29th May. 
[28th May. 
[28th May. 
[30th May. 


In Committee :— 


National Insurance Bill [H.C.} [30th May. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 

Read First Time : 

Aberdeen Corporation Order Confirmation Bill [H.C. 

[30th May. 

To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Aberdeen Corporation. 

Aberdeen Harbour (Superannuation) Order Confirmation Bill 
[H.C.] [30th May. 

To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Aberdeen Harbour 
(Superannuation). 


Superannuation Bill [H.C.} [28th May. 


To make further provision as to gratuities payable in respect 
of persons employed in the civil service of the State otherwise 
than in an established capacity and as to the application of the 
Superannuation Acts to persons entering the civil service of the 
State after having been in other employment. 
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from levying. There was no provision in s. 15 for the eventuality 
of the death of a man sentenced to pay a fine or to undergo 
imprisonment in default of payment, but, in the case of the man 
sentenced to pay the fine being alive, execution could issue 
against his assets, and, this being a criminal matter not otherwise 
provided for, there was no reason why, in the case of death, the 
Crown should not sue his personal representatives for the amount 
of the fine. It seemed to his lordship desirable that the Crown 
should be able to recover the fine even though the convicted 
man was dead. The court had power not only to punish but to 
take steps so that he should not benefit by keeping the benefits 
of the crime ; it was important that his estate should not benefit 
by the crime. Judgment for the plaintiff. 

APPEARANCES: Rodger Winn (Treasury Solicitor); E. S. Fay, 
O.C., and T. R. Crawford (Speechly, Mumford & Craig, for 
Lamport, Bassitt & Hiscock, Southampton). 


{Reported by Miss J. F. Lams, Barrister-at-Law] (3 W.L.R. 12 


AND WHITEHALL 


Tanganyika Agricultural Corporation Bill [H.C.} 
[29th May. 
To provide for the making of grants to the Governor of 
Tanganyika for the purpose of providing funds for the Tanganyika 
Agricultural Corporation ; and for purposes connected with the 
matter aforesaid. 


Read Second Time :— 


Dentists Bill [H.L.} 
Solicitors Bill [H.L.] 
Winfrith Heath Bill [H.C.} 


{27th May. 
[27th May. 
[30th May. 


Read Third Time :— 
Doncaster Corporation (Trolley Vehicles) Provisional Order 
Bill [H.C.} [30th May. 
Ministry of Housing and Local Government Provisional Order 
(County of Berks (Consent to Letting)) Bill [H.C.] [30th May. 
Reading Corporation (Trolley Vehicles) Provisional Order Bill 
[H.C.] [30th May. 


In Committee :— 


Finance Bill [H.C.}) [30th May. 
B. QUESTIONS 

LEGAL AID 

The ATTORNEY-GENERAL Said that in the year ended March, 
1957, 5,254 of the 37,412 applications made for legal aid were 
rejected on financial grounds—the figures for the year ended 
March, 1956, were 4,039 out of 34,967. [27th May. 


PRISONERS (REPORTS) 

The Home SECRETARY said that he had sent a circular to clerks 
of the peace suggesting that the terms of reports submitted to 
courts of quarter sessions by the Prison Commissioners on 
prisoners eligible for Borstal training, corrective training or 
preventive detention should not usually be made public unless 
it became necessary to do so because the defence wished to 
challenge the report or for other reasons asked for it to be read 
out. The Lord Chief Justice had agreed with this suggestion. 

[30th May. 


STATUTORY INSTRUMENTS 


Agricultural Statistics (Scotland) Amendment Regulations, 
1957. (S.I. 1957 No. 876 (S.47).) 5d. 
Aliens (Approved Ports) Order, 1957. (S.1. 1957 No. 909.) 


Builth and District Water Board Order, 1957. (S.I. 1957 
No. 869.) 10d. 
Copyright Act, 1956 (Commencement) Order, 1957. (S.I. 1957 


No. 863 (C.6).) 

Copyright (Customs) Regulations, 1957. 
6d. 

Copyright (Industrial Designs) Rules, 1957. 
5d. 


(S.I. 1957 No. 875.) 


(S.I. 1957 No. 867.) 
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(S.I. 1957 No. 868.) 
(S.I. 1957 
1957. 


Copyright (Libraries). Regulations, 1957. 
5d 


Copyright (Notice of Publication) Regulations, 1957. 
No. 865.) 5d. 

Copyright Royalty System (Records) Regulations, 
(S.I. 1957 No. 866.) 5d. 

Hire-purchase and Credit Sale Agreements (Control) 
(Amendment) Order, 1957. (S.I. 1957 No. 900.) 5d. 

Import Duties (Drawback) (No. 9) Order, 1957. (S.I. 1957 
No. 896.) 

Motor Vehicles (International Motor Insurance Card) Regula- 
tions, 1957. (S.I. 1957 No. 891.) 11d. 

Prohibition of Landing of Animals, Carcases and Animal 
Products, and Hay and Straw From the Channel Islands 
(No. 2) Order, 1957. (S.I. 1957 No. 895.) 5d. 

Retention of a Cable and Mains Under Highways (County of 
Northampton) (No. 1) Order, 1957. (S.I. 1957 No. 888.) 5d. 

Retention of Cables and Pipes Under a Highway (County of 
Nottingham) (No. 1) Order, 1957. (S.I. 1957 No. 892.) 5d. 

Retention of Cables, Mains and Pipes Under Highways 
— of Pembroke) (No. 1) Order, 1957. (S.I. 1957 No. 890.) 


oumuiees up of Highways (City and County Borough of Birming- 
ham) (No. 3) Order, 1957. (S.I. 1957 No. 871.) 5d. 

Stopping up of Highways (County of Cambridge) (No. 2) Order, 
1957. (S.I. 1957 No. 893.) 5d. 

Stopping up of Highways (County Borough of Great Yarmouth) 
(No. 5) Order, 1957. (S.I. 1957 No. 886.) 5d. 
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Stopping up of Highways (County of Hereford) (No. 1) Order, 
1957. (S.I. 1957 No. 853.) 5d. 


Stopping up of Highways (Lancashire) (No. 9) Order, 
(S.I. 1957 No. 872.) 5d. 

Stopping up of Highways (County of Leicester) (No. 
1957. (S.I. 1957 No. 873.) 5d. 

Stopping up of Highways (London) (No. 33) Order, 1957. 
1957 No. 887.) 5d. 

Stopping up of Highways (City and County Borough of Ports- 
mouth) (No. 6) Order, 1957. (S.1. 1957 No. 889.) 5d. 


Stopping up of Highways (County of Somerset) (No. 3) Order, 


1957. 
9) Order, 


(S.I. 


1957. (S.I. 1957 No. 874.) 5d. 

Wages Regulation (Baking) (Scotland) Order, 1957. (S.I. 1957 
No. 870.) 11d. 

Wages Regulation (Retail Newsagency, Tobacco and Confec- 
tionery) (Scotland) (Amendment) Order, 1957. (S.I. 1957 
No. 897.) 5d. 


Draft Wool Textile Industry (Export Promotion Levy) Order, 

1957. 7d. 

Draft Wool Textile Industry (Scientific Research Levy) Order, 

1957. 7d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free.] 


NOTES AND NEWS 


Honours and Appointments 

Mr. C. S. Davis, principal assistant solicitor to the Ministry of 
Agriculture, Fisheries and Food, has been appointed legal adviser 
and solicitor to the Ministry in succession to Sir Arthur Astley 
Weston, C.B.E., who will be retiring on 31st July. Mr. H. E. 
James, C.B.E., will succeed Mr. Davis as principal assistant 
solicitor. 

Mr. W. LamBETH, clerk to the Bradford Urban District Council, 
has been appointed clerk to the Warminster and Westbury Rural 
District Council. As a mark of appreciation of his past services 
Mr. Lambeth was presented by the members of Bradford Urban 
District Council with a silver tea set. 


Personal Notes 
Mr. James Sincock Stanswood Bastian, assistant solicitor to 
Halifax Corporation, was married at Halifax on 1st June to 
Miss Patricia Ruth Moore, of Bradford. 
Mr. C. O. Gough, town clerk of Calne, Wilts., is to retire after 
fifty-one years’ service to the borough. 





Miscellaneous 
DEVELOPMENT PLANS 
[See also p. 458, ante] 
CouNTY OF DENBIGH DEVELOPMENT PLAN 


The above development plan was on 20th May, 1957, submitted 
to the Minister of Housing and Local Government for approval. 
The plan relates to land situate within and comprising the whole 
of the county of Denbigh. Certified copies of the plan as submitted 
for approval have been deposited for public inspection at the 
following places: County Planning Department, 38 Well Street, 
Ruthin ; Borough Surveyor’s Office, Whalley Range, Lansdowne 
Road, Colwyn Bay; Council Offices (Surveyors’ Department), 
Town Hall, Pentremawr, Abergele; Council Offices (Clerk’s 
Department), Plas-yn-Dre, Llanrwst; Borough Surveyors’ 
Office, Whitehall, Denbigh ; Area Planning Office, Grove Park, 
Wrexham ; Council Offices (Clerk’s Department), Town Hall, 
Llangollen; Council Offices (Surveyor’s Department), Glyn 
Wylfa, Chirk, Wrexham. The copies of the plan so deposited 
are available for inspection free of charge by all persons interested 


at the places mentioned above, between the hours of 9.30 a.m. 
to 4.30 p.m. on Mondays to Fridays, and 9.30 a.m. to 11.30 a.m. 
on Saturdays. Any objection or representation with reference 
to the plan may be sent in writing to the Under-Secretary, 
Welsh Office, Ministry of Housing and Local Government, Cathays 
Park, Cardiff, before 31st July, 1957, and any such objection or 
representation should state the grounds on which it is made. 
Persons making an objection or representation may register their 
names and addresses with the Denbighshire County Council and 
will than be entitled to receive notice of the eventual approval 
of the plan. 





CouNTY OF THE WEST RIDING OF YORKSHIRE 
DEVELOPMENT PLAN 


Proposals for additions to the above development plan were on 
22nd May, 1957, submitted to the Minister - Housing and Local 
Government. 

The proposals relate to land situate within the undermentioned 
districts :— 


Districts principally affected— 

City of Ripon. 

Urban Districts of Colne Valley, Dearne, Featherstone, 
Knottingley. 

Normanton, Rawmarsh, Saddleworth, Silsden, Swinton and 
Wath-upon-Dearne. 

Rural Districts of Rotherham and Tadcaster. 


Districts slightly affected by the above-mentioned proposals— 
Boroughs of Castleford and Pontefract. 
Urban Districts of Rothwell, Stanley and Wombwell. 
Rural Districts of Doncaster, Hemsworth, Osgoldcross, Ripon 
and Pateley Bridge, Wakefield and Wetherby. 

A certified copy of the proposals has been deposited for public 
inspection at the County Planning Office, 71 Northgate, Wakefield, 
and at each of the Area Planning Offices in the county, the 
addresses of the latter being as follows :— 

County Divisional Offices, Water Street, Skipton. 

Salisbury Buildings, Albert Street, Harrogate. 

35 Standard House, Half Moon Street, Huddersfield. 

22 Market Place, Pontefract. 

The Old Vicarage, Vernon Road, Worsbrough, near Barnsley. 

County Council and Divisional Offices, Station Road, 
Doncaster. 
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Certified extracts thereof so far as they relate to the above- 
mentioned districts have also been deposited for public inspection 
at the offices of those local authorities principally affected. The 
maps or extracts of the proposals so deposited together with 
copies or relevant extracts of the plan are available for inspection 
free of charge by all persons interested at the places mentioned 
above between the hours of 9 a.m. and 5 p.m. each weekday 
(Saturdays 9 a.m. and 12 noon). Any objection or representation 
with reference to the proposals may be sent in writing to the 
Secretary, Ministry of Housing and Local Government, Whitehall, 
London, S.W.1, before 13th July, 1957, and any such objection 
or representation should state the grounds on which it is made. 
Persons making an objection or representation may register their 
names and addresses with the County Council of the West Riding 
of Yorkshire by letter addressed to the Clerk of the County 
Council and will then be entitled to receive notice of any 
amendment of the plan made as a result of the proposals. 


MINIMUM SCALES OF CONVEYANCING CHARGES 

The Southend-on-Sea and District Law Society have adopted 
the full scale charge as the minimum scale in respect of all 
conveyances of land and other property, situate and lying wholly 
or in part within the society’s area. 


The MaGistRATES’ AsSOcIATION arranged for some fifty of its 
members to visit Belgium and the Netherlands recently in order 
to see the working of courts in Brussels and Rotterdam, 
and to visit open prisons and other institutions, as well as taking 
part in discussions with officials on the judicial system in both 
countries. This is the first venture of this nature undertaken 
by the Association, and if it proves successful it is hoped to 
arrange similar visits to other countries in the future. 


The President of The Law Society, Sir Edwin Herbert, gave a 
luncheon party on 27th May at 60 Carey Street, Lincoln’s Inn. 
The guests were: the High Commissioner for New Zealand, 
Viscount Monckton, Q.C., Mr. Justice Vaisey, Major-Gen. Sir 
Edward Spears, Sir Roger Makins, Sir Edward Wilshaw, Sir 
Thomas Williamson, Mr. A. S. H. Dicker, Mr. Arthur J. Driver, 
Mr. R. Egerton Johnson and Mr. Thomas G. Lund. 


OBITUARY 


Mr. F. J. AMEY 
Mr. Frederick John Amey, retired solicitor, of Gray’s Inn, 
died on 30th May at Bromley, Kent, aged 87. 
Mr. D. JACKSON 
Mr. David Jackson, solicitor, of Manchester, died on 22nd May 
aged 72. He was admitted in 1924. 
Mr. J. H. LLEWELLYN 


Mr. John Harold Llewellyn, solicitor, of Truro, Cornwall, 
died on 22nd May. He was admitted in 1920. 


SOCIETIES 


THE LAW ASSOCIATION 


The annual general court of the Law Association was held 
at 60 Carey Street, W.C.2, by kind permission of The Law Society 
on 29th May, 1957, Mr. John Venning, president, in the chair. 


The adoption of the one-hundred-and-fortieth report and 
statement of accounts was moved by the President and seconded 
by Mr. T. L. Dinwiddy, chairman of the board of directors. 
Mr. Venning said that there had been a substantial drop in the 
amount given to beneficiaries, but the report explained that this 
was due to a temporary reduction in their number due to deaths 
and withdrawal of applications and there were already new cases 
coming on. ‘‘ We show a considerable surplus on the income and 
expenditure account,’’ he went on, “ but this has only been 
achieved by dipping into legacies, without which we would show 
a deficit. I hope therefore no one will think we need less money. 
With the necessity before us of increasing the size of our grants, 
which are really very inadequate in these days of high costs, we 
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need all the money we can lay hands on, and unless we increase 
our membership and our subscription income our future is by no 
means assured.” 

Following the re-appointment of officers for the coming year, 
Mr. Dinwiddy gave a brief summary of the long and detailed 
discussions and investigations that had taken place during the 
past year between the Law Association, the Solicitors’ Benevolent 
Association and the Charity Commissioners on the possibility of 
working out a satisfactory amalgamation of the two charities, but 
he had.to report that although his Board had given very careful 
and sympathetic consideration to all the points which came before 
them, and had realised that the ultimate benefit of their bene- 
ficiaries must be the yardstick against which the Association’s 
loss of identity must be judged, he had been instructed by a 
unanimous vote of his fellow directors to recommend that the 
amalgamation should not be proceeded with. 

The reasons were threefold. They had held that unless the 
Solicitors’ Benevolent Association were prepared to increase their 
minimum annual subscription there might be a drop in the 
neighbourhood of £500 in the joint subscription income, since 
there were approximately 600 London solicitors at present 
paying to both associations and a proportion of them might take 
the opportunity of paying only the one minimum subscription 
in future. Secondly, although they had received an assurance 
that existing beneficiaries would be no worse off, there was no 
evidence to show that they would materially benefit. Thirdly, 
because of the Association’s very smallness a personal touch 
had been built up through the secretary between the board and 
its beneficiaries, and the secretary had come to know pretty 
well all of them as personal friends. Because of the knowledge 
she had thus gained it was possible to send individually chosen 
presents at Christmas time, and ina larger association this personal 
touch could not be maintained. 

In opposing this recommendation Mr. T. G. Lund voiced the 
opinion that amalgamation would ensure economy and efficiency 
in recruitment, as well as economy and efficiency in administration, 
and that all 600 solicitors who at present subscribe to both 
associations could be relied on to continue both subscriptions 
after amalgamation. He therefore proposed and Mr. R. W. K. 
Edgley seconded ‘‘ That the board be requested in the interest of 
London members of the profession as a whole to reopen 
negotiations with the board of the Solicitors’ Benevolent 
Association with a view to forming one body for the benefit of 
all members of the profession and their dependants.”’ He referred 
to the fact that the Law Association was helped by the Solicitors’ 
Benevolent Association with supplementary grants to twenty-nine 
of its forty-three beneficiaries, and Mr. B. S. Pell, in supporting 
Mr. Lund’s motion, suggested that these beneficiaries did not 
receive their supplementary grants as of right, whereas they 
would receive them as of right if there were an amalgamation. 
Following further speeches for and against the motion, a vote 
was taken and the resolution was defeated. 

The Chairman then referred to the need to proceed with the 
proposed change in the Association’s title, which had been left 
in abeyance since the last court, and gave preliminary notice 
of an extraordinary general court to deal with this matter to 
be held in the council chamber of The Law Society’s Hall at 
2 p.m. on Tuesday, 18th June, and asked for suggestions to be 
sent to the secretary at 25 Queensmere Road, S.W.19. 

(Secretary's note.—Of the twenty-nine cases mentioned by 
Mr. Lund and Mr. Pell, only five are Law Association members’ 
and some of those are members’ cases also with the 
Solicitors’ Benevolent Association. Since the Solicitors’ 
3enevolent Association have assumed responsibility for London 
cases, the remaining twenty-four non-members’ cases are equally 
their responsibility, and indeed some of them are Solicitors’ 
3enevolent Association members’ cases for whom additional help 
had been sought from the Law Association.) 


cases 
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